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OBIIAA XAPAKTEPUCTHUKA PABOTDBI

AKTYyaJIbHOCTh TeMbl HCCJeI0BaHHA. B pamkax peanuzaiuu yroJoBHOU
MOJIMTUKUA TMPOUCXOAUT HE TOJBKO MPUBICYEHUE K YTOJOBHOW OTBETCTBEHHOCTU U
HAKa3aHUIO0 BUHOBHBIX JIMI] B COJIEIHHOM, HO U OCBOOOXX/IEHHE OT HA3HAYEHHOTO CYIOM
HaKa3aHUsl MO Pa3IMYHBIM OCHOBaHUSAM. MHCTUTYT OCBOOOXACHHS OT HaKa3aHHS IO
OOJE€3HU CIHOXKWICS B pe3yiabTare JCHUCTBUS HOPM  YroOJIOBHOTO, YTOJIOBHO-
MPOILIECCYATbHOTO W YIOJOBHO-UCIIOJIHUTENBHOTO IIpaBa, HOCUT CaMOCTOSATEJIbHBIN
XapakTep U 3aKperieH B YrojaoBHOM kojiekce Poccuiickoit denepamnuu (nanee — YK PO)
¢ 1996 roma. Poccuiickuii 3akoHOmATeNb, HWCXOAS W3 MPUHLUIA TyMaHU3MA,
MpeAyCMaTpUBaET BO3MOXXHOCTh OCBOOOJUTH OCYXJACHHOTO OT HaKa3aHUs HE3aBUCHUMO
OT XapakTepa U TSHKECTH COBEPLICHHOTO MPECTYIUICHHS, PaKTUYECKH OTOBITOTO CPOKa,
CTEIIEHW WX HCIpaBlcHHUs. Takoe penieHue NPUHUMAET CyI, €CJIH OCYKJICHHbBIN
MOJIMAIACT O] KAaTETOPUIO TSHXKETOO0IBbHBIX, B CBSI3H C YEM €r0 JIalIbHeIee OTObIBAaHNE
HaKa3aHUsl HE BUUTCS 1[EJIeCO00pa3HbIM.

N3BecTHO, UTO JIMIlIEHHE CBOOOJBI MO CBOEHW MpPaBOBOM MPUPOAE OKa3bIBaeT Ha
OCYXJICHHOTO HE TOJBKO KapareiabHOe, HO U HCHPABUTEIBHO-TIPEYHPEAUTEIHLHOE
BO3JICUCTBUE, NIPUYEM IO CPAaBHEHUIO C JIPYTMMH BUJAMU HaKa3aHUsS OULyTUMOE IO
cBoelt cwite. Tem He MeHee B mepuoj OTOBIBAHHUS JIMIIEHHSI CBOOOBI OCYXK/ICHHBIN B
CUJIy MPUOOPETEHHOTO TSKEIOro 3a00JIeBaHUS WJIM HACTYHHUBIIETO TMCUXUYECKOTO
paccTpoiicTBa HE CIOCOOCH B TIOJIHOM Mepe BOCIPUHUMATH HCIPABUTEIBHO-
npenynpenuTeIbHble MEpPhl BO3IEUCTBHS, YTO CTABHT BOIPOC OO0 MX YMECTHOCTH H
MPOJIOJDKEHUH  11e7IeCO00pa3HOCTH WX MPUMEHEHHUsA. B 3ToM ciyuae 3akoHOAaTeNb
MPENAOCTaBIsICT TMPaBO CyAy OCBOOOIUTH OCYXIEHHOIO OT OTOBIBAaHUS JIMIICHUS
CBOOO/IbI BCIIEACTBUE UMEIOIIETOCS 3a00I€BaHMUS.

ITo nanubiMm BepxoBHoro Cyna Poccuiickoit denepanuu, CBbILIE OJHOW THICAYH
OCYXKJICHHBIX KaXKIIbIii TOJ OCBOOOXKIAIOTCSI OT OTOBIBAHHMS HAaKa3aHUs MO TMPUYHUHE
Gonesnn’. M 5T0 IOBONBHO CEPLE3HBINA MOKA3aTElb, TPEOYIOMIMI IEPEOCMBICICHHS U
TIIATEIBHOTO aHaldW3a C YYETOM COLMAJIbHO-DKOHOMUYECKUX M TMOJUTHYECKHUX
W3MEHEHUM B CTpaHe, HEMOCPEACTBEHHO BIHUSIOUIMX HA YTOJOBHYK) W YIOJOBHO-
UCTIOJIHUTEBHYIO TIONMUTHKY. BcnencTBue 3Toro momaraeM, 4TO CYIIECTBYET OCTpas
NOTPEOHOCTh  MEPECMOTPETh  PsIi  OCHOBHBIX  TOJIOXKEHHH  3aKOHOJIaTEIhCTBA,
PETYIMPYIOLINX BOITPOCHI OCBOOOXKICHHMSI OT HaKa3aHUsI OCYXKICHHBIX B CBSI3U C OOJIE3HBIO.

CyniHOCTh ¥ 3HAYCHHE MHCTUTYTa 0CBOOOXKICHUS OT HAKa3aHUs B BUJIC JIUIIICHUS
CBOOOZBI B CBS3U C OOJIE3HBIO C MOMEHTa WX (OpMHUpPOBaHUS OBUTM MPEIMETOM

1B2019r JIOCPOYHO OT HaKa3aHWs B CBS3M sI OONE3HBbIO 0CBOOOXKIEHO 2817 OCYKICHHBIX, B
2020 . — 2219 ocyxneHHbIX, B 2021 . aHATOTHYHBIH TIOKa3aTeb cocTaBu 1334 ocyxaeHHbIX, B 2022 1. —
2132 ocyxnennbix, B 2023 . — 2089, B 2024 . — 2050. Cwm.: Odunuansueiii caidt CymneGHOTO
nenapramenTa npu BepxoBaoM Cyne Poccuiickoit @eneparuu. Jlanasie cyneOHoi craructuku. URL:
https://cdep.ru/index.php?id=5 (nara obpamenus: 12.05.2025).
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MOCTOSIHHOTO M3YY€HHS U MOBBIIIEHHOTO BHUMAHHUSI CIEI[UAIKNCTOB B chepe YroJOBHOTO
U YTOJOBHO-UCIOJIHUTEIBHOTO MpaBa. 3aKOHOAATENbHBIM MEXaHU3M OCBOOOXKICHHUS
OCYXJIEHHBIX K JIUIICHHUIO CBOOOABI B CBA3M C OONE3HBIO HMMEET LEJIBbId Pl
HEPEUIEHHBIX BOIMPOCOB, YTO CBUAETEIBCTBYET O HECOMHEHHOM HHTEPECE K HEMY H B
TEOPETUYECKOM, UM B TMPAKTHUUYECKOM IUIaHE. IJTO OOCTOSTENBCTBO CTAaBUT TEpell
IOpUJIMYECKOM HAyKOM W CyleOHON TMPaKTHMKOW IIMPOKUN CHEKTP MpOOJIeM TEOPETUKO-
IIPUKJIATHOTO U 3aKOHOAATENBHOIO XapaKTepa.

IIpexne Bcero pedb MAET O €ro IOPUANYECKOW MPUPOJE, MPABOBOM ITOJIOKEHUN
O0CBOOOXKTAEMBIX M OCBOOOXICHHBIX OT OTOBIBAHHS HAaKa3aHUS MO OOJIC3HU C YUETOM
TSKEJIOTO 3a00JIEBaHUs, €r0 COOTHOIICHHH C HHCTUTYTOM OTCPOYKHA OTOBIBAHUS
HaKa3aHWsl, CTaTyCe JIMIA, Y KOTOPOrO HACTYIHIIO ICUXUYECKOE PacCTPOKMCTBO BO BPEMS
OTOBIBaHUS JIMIIEHUSI CBOOOBI. OHAKO MOKAa HE BBIPAOOTAHBI YETKUE KPUTEPHUH IS
NPUHATHUS pellIeHrs 00 0CBOOOXKIECHUY JiMla (OCYXKIACHHOTO) OT OTObIBAaHUSI HaKa3aHUs
B CBA3M C Ooisie3Hbplo. BceneactBue 3Toro cyneOHas MpakTUKa OCBOOOXKAECHHS OT
HaKa3aHUs B CBA3U C 00JIE3HBIO TPEOYeT TIIATEILHOTO aHAIN3a U OObSICHEHUS! IPUHATHUS
PEILIEHNN HA OCHOBE PA3JIMYHBIX KPUTEPUEB C YUETOM JOKTPUHAIBHOTO TOJIKOBAHUS.

[TomuMo mpodYero, He pelieH BOMPOC O MPABOOTHOIIEHUSX OCBOOOMKAECHHOTO JIMIIA B
CBSI3U C OOJIE3HBIO C TOCYIApCTBOM, MO0 3aKOHONATENIbHO HE YPETYIMPOBAaHbI B YTOJIOBHO-
ucnomHuTeNTbHOM Kojiekce Poccuiickoit deneparpu (nanee — YUK P®). OtcytcTBre oprana,
KOHTPOJIMPYIOILETO MOBEAECHUE OCYKICHHOIO, KOTOPBIA ObLT OCBOOOXKAEH OT JAJTbHEHILIErO
OTOBIBaHMSI HA3HAYEHHOIO CyAOM HaKa3aHWs BCIEACTBHE OOJIE3HH, HE MOXKET HE CHMXKATb
KayecTBO U 3((PEKTUBHOCTh MPABOBOIO PETYIMPOBAHMS JAaHHOTO Bompoca. [IpuHrMas BO
BHUMaHHE U3JIOKEHHOE, MO)KEM OTMETUTh, YTO B 0COOOM BHUMAHHU HYXKIAETCS WHCTUTYT
KOHTPOJISI 3@ OCBOOOXIIEHHBIMM JIMLIAMHU [0 JIJAHHOMY OCHOBAaHHWIO, TIe Tpedyercs
YCTaHOBJICHUE €0 MPHUPOIBI, 1IEJIeH, CTPYKTYPbl U MeXaHU3Ma (DYHKITMOHUPOBAHUSL.

Hanuune ykazaHHbIX IPOOIEM OTpaXKaeTCsl Ha pealn3aluy IPUHIMIA TYMaHu3Ma
CO CTOpPOHBI TOCYIAapCTBa II0 OTHOLIEHWIO K paccMarpuBacMOM KaTEropuu JIHII,
HanpuMep, Ha OKa3aHUHU UM HEOOXOAMMOW MEUIIMHCKOMN U IPYTOi MOMOILH, a TAKXKe Ha
obecrieueHUr NPEayNpPeKIeHUs U NPOPUIAKTUKN PEIUIUBA C UX CTOPOHBI B TIEPHOJ
HEOTOBITON YaCTH HaKa3aHMUSI.

OO0 aKkTyaJIbHOCTH WCCIICIOBAaHUS MOXKHO CYIUTh IO HAJUYHUIO TMOBBIIICHHOTO
UHTEpeca K COCTOSHUIO 3/I0POBbSl OCYXKJIECHHBIX B LIEJIOM U OCBOOOXKIEHHBIX OT
OTObIBAaHUSI HaKa3aHUs JUI B YACTHOCTH, MPOSBISEMOTO MpPEICTABUTENIIMU arrapara
VIIOJIHOMOYEHHOTO 110 TpaBaM udenoBeka B PO, Bepxosrnoro Cyma P®!, 'enepansuoii
I[Tpoxypatypsl PD 1 HHBIX OPraHOB rOCYIapCTBEHHOM BIIACTHZ,

1 Cm.: TskenoGONbHBIX 3aKMIOYEHHBIX XOTSAT BBITYCKaTh M3 TIOPbMBI 0€3 3ajepskek //
[Mapnamentckas rasera : cait. URL: https://www.pnp.ru/social/tyazhelobolnykh-zaklyuchennykh-
khotyat-vypuskat-iz-tyurmy-bez-zaderzhek.html (nata oopamenus: 16.03.2024).

2 Cm.: OM6yncmen TaTbsaa MockambkoBa — O TOM, KaK PEIIATh NPoOIeMy OCBOGOKICHHS OT
OTOBIBAaHUS HaKa3zaHHUsS B CBs3M C TspKenoi Oosesnpro. URL: https://iz.ru/853313/tatiana-moskalkova/


../../../../../../../Дом/AppData/Roaming/Microsoft/Word/15.05.2025%20Диссертация%20Елисеевой%20Т.Н.311835560945268908/Тяжелобольных%20заключенных%20хотят%20выпускать%20из%20тюрьмы%20без%20задержек%20/%20Парламентская%20газета%20:%20сайт
../../../../../../../Дом/AppData/Roaming/Microsoft/Word/15.05.2025%20Диссертация%20Елисеевой%20Т.Н.311835560945268908/Тяжелобольных%20заключенных%20хотят%20выпускать%20из%20тюрьмы%20без%20задержек%20/%20Парламентская%20газета%20:%20сайт
https://www.pnp.ru/social/tyazhelobolnykh-zaklyuchennykh-%20khotyat-vypuskat-iz-tyurmy-bez-zaderzhek.html
https://www.pnp.ru/social/tyazhelobolnykh-zaklyuchennykh-%20khotyat-vypuskat-iz-tyurmy-bez-zaderzhek.html
https://iz.ru/853313/tatiana-moskalkova/%20meditcinskoe-zakliuchenie
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Takum o0pa3oM, U3JIOXKEHHBIE OOCTOATEILCTBA M OTMEUEHHBIC JOBOJIBI
CBHUJIETEJILCTBYIOT O HAJTMYUH MTPOOETIOB B MPABOBOM PETYJIUPOBAHUM MPABOOTHOIICHUM,
BO3HHKAIOITUX B MPOIECCE UCTIOTHEHUS JTUIICHUS CBOOOBI M TIPUMEHEHHS JJOCPOTHOTO
OCBOOOXKICHHS OT €r0 OTOBIBaHMS B CBsI3U ¢ 00s1€3HBI0. COBEPIICHCTBOBAHUE TTOPSIIKA
JTAHHOTO BHJIa OCBOOOXIECHUS SIBISETCS CIOKHOM 3ajiadyeii, TpeOyroliei KOMIIEKCHOTO
noaxoja. HeoOXoauMbl y4eT coluaibHO-DKOHOMHUYECKUX, TTOMUTHICCKUX, KYIbTYPHBIX
U MEIUIIMHCKUX AacCIeKTOB W IMOHMMAaHUE TOro, YTO pPEIIeHHE MpoOJeMbl Ba)KHO HE
TOJIBKO JIJISI TSDKEJIOOOJBHBIX OCYXKJICHHBIX, HO W JIJI1 BCEro OOIIECTBa Kak IMOKa3arelb
ero pa3Butus. I[lomaraem, 4YTO JOKTpUHAIBLHOE OOOCHOBAaHHME TEOPETUYECKUX U
MPAKTUYECKUX MPEJIOKEHUM, CIOCOOCTBYIOIIUX COBEPIICHCTBOBAHUIO YTOJOBHOTO U
YTOJOBHO-UCIIOJIHUTEIIBHOTO 3aKOHOJATEIbCTBA, KACAIOUIEIOCs BOIPOCOB MPUMEHEHUS
OCBOOOXKJICHHSI OT OTOBIBAaHMSI HAaKa3aHUs B BUJIC JIMIICHUS CBOOOJIBI B CBSI3H C
00J1e3HBI0, HOCUT aKTyaJIbHBIM M CBOEBPEMECHHBIN XapaKTep.

Crenenb pa3pa0OTaHHOCTH TeMbl HccJea0BaHusA. HexoTropeie BOMPOCHI
OCBOOOKJICHHMSI OT HaKa3aHWsS B CBA3U C OOJIE3HBIO KaK MEKOTPACJIEBOTO IPABOBOTO
WHCTUTYTa, €ro TMOPSAJOK, a TaKXe NpaBoBas perilaMEeHTalus TMPUBIICUCHUS JIUII,
OCBOOOXK/ICHHBIX IO JAHHOMY OCHOBAHMIO K JajbHEHIeMy OTObIBaHUIO HaKa3aHUsS B
CJIy4ae MX BBI3JOPOBJICHUS MOJIBEPrajucCh UCCIECIOBAHUIO HA MOHOTpaUUE€CKOM yYpPOBHE
B Tpymax O. A. Andumonoii, 1. JI. bamammmna, A. B. bpuimantoBa, H. A. bensena,
. A. Ebpemoroii, O. B. XKnanosoii, B. A. Kosnosa, b. 3. Mamikosa, H. C. ManoneTkuHox,
A. C. Muxmuna, E. M. HuzamutaunoBoit, FO. E. IlymoBoukuna, FO. M. TkadeBckoro,
C. H. Cabanuna, B. 1. CemmuBepcroBa, A. I1. Cxu6nl, B. A. Ytkuna, M. JI. Xakumosa,
JI. B. fIxoBieBOM U IpYyTHX.

AHanmM3 TOHSTUS W TPU3HAKOB KOHTPOJSI 3a JIMIIaMH, OCBOOOXKICHHBIMU OT
OTOBIBAaHUS HAKa3aHUsI B BUJIC JIUILICHUS] CBOOOIBI B CBS3U € 00JIE3HBIO, OpraHU3allMOHHO-
MIPABOBBIX OCHOB €0 OCYIIECTBICHUS TECHO CBSI3aH C MHCTUTYTOM KOHTPOJIS 3a JIUIIAMH,
OCBOOOXXJICHHBIMM OT OTOBIBAaHHS HaKa3aHWsA, B TOM YHCIE YCIOBHO-IOCPOYHO,
U3YYEHHUIO KOTOpOro TmocBsmieHsl pabotelt A. WM. AOarypoBa, C. A. Kimumnoga,
O. A. [Iumunenko, JI. Y. Pazoupuna, A. A. Pribakosa, JI. H. Cepreesa, O. B. ®uimmMoHoBa.

OguuMH U3 MOCHEIHUX Ppa3pabOTOK, TE€M WM WHBIM O0pa3oM OTHOCSIIUXCS K
TEME IUCCEPTAlMOHHOTO HccienoBanus, cramu Tpyasl B. K. bakymmna (2019 r.),
E. B. brnarosa (2023 1), 1O. E. [lynoBoukuna (2023 r.) u apyrux.

Cnenyer mnpu3HaTh, YTO TMPH JOCTATOUYHO OOJBIIOM KOJIMYECTBE pPadoT,
MOCBSIIEHHBIX MHCTUTYTY OCBOOOKJIEHUSI OT HAKa3aHUS B CBSI3U C 00JIE3HBIO, OCTAIOTCS

meditcinskoe-zakliuchenie (mara ooOpamienus: 11.03.2024); MockaibkoBa TOJTOTOBHIA 33aKOH 00
OCBOOOXKIIEHHH TsDKeI000MbHBIX ocyxaeHHbIX. URL: https://www.rbc.ru/politics/ 12/07/2017/5964f
8359a 7947a7b71bf79c (mata oOpamenus: 11.03.2024); Matepuanbl Mo UTOTaM PacHIMPEHHOTO
3acenanus KoopaMHAIIMOHHOTO COBETa YIOJIHOMOYEHHOTO T10 MTpaBaM 4ejioBeKka B J|albHEBOCTOYHOM
dbenepanpHOoM okpyre 14.09.2022. URL: http://pravo.khv.ru/coordinating- council-dfo/2022/materials
(nara obpamienus: 12.03.2024).


https://iz.ru/853313/tatiana-moskalkova/%20meditcinskoe-zakliuchenie
https://www.rbc.ru/politics/%2012/07/2017/5964f%208359a%207947a7b71bf79c
https://www.rbc.ru/politics/%2012/07/2017/5964f%208359a%207947a7b71bf79c
http://pravo.khv.ru/coordinating-%20council-dfo/2022/materials
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HEU3YYEHHBIMM HEKOTOpPbIE COMYTCTBYIOIIHUE BOMPOCHL. [loduTu HET cnenuasbHBIX
MOHOTpahUIECKUX UCCIAETOBAHNA HHCTUTYTA JOCPOYHOTO OCBOOOKICHHS OCYKICHHBIX
OT OTOBIBaHUSI JMIIEHUS CBOOOIBI B CBs3UM C Oone3Hbto. He ObUIO mIyOOKOTrO
WCCJICIOBAaHUs TIPABOBOTO CTaTyca JIMI, OCBOOOXKIAEMBIX M OCBOOOKICHHBIX OT
OTObIBAaHUSl JIMIICHHS CBOOOABI B CBSI3M C OOJNE3HBIO, a TaKXke MPOOJIEMbI
OCYILIECTBIICHUS KOHTPOJIS 32 ’TUMU JIMIIAMH.

Ha ocHOBaHMHM U3TOKEHHOTO MOXXHO 3aKJIIOYUTh, YTO C YYE€TOM HOBBIX
COIMAIbHO-9PKOHOMUYECKUX M TOJUTUYECKUX YCJIOBUM aHAIU3UPYyEeMbId HMHCTUTYT
OCBOOOXKICHHSI OT HaKa3aHUS B CBS3H C 00JIE3HBIO, 0COOCHHOCTH MPABOBOTO MOJIOKCHUS
OCYXXJCHHBIX JIMII KaK Ha OJTale peaju3aliy 3aKOHHOTO WHTEpeca Ha TaKoe
OCBOOOXKICHHE, TaK W TPU YOBITUM HX W3 HCHPABUTEIBHOTO YUPESKICHUS, a TAKKE
KOHTPOJIb 32 HMUMH Ha TE€PHOJ] HEOTOBITOM YaCTH JIMIIEHUS CBOOOJIBI HYXKJIAIOTCS B
MEPEOCMBICIICHUM M CYIIECTBEHHOM KOHKpPETH3alluM Ha 3aKOHOAATEILHOM U
JOKTPUHAIBHOM YPOBHSX.

O0beKTOM HCC/Ie0BAHMS SIBIISIIOTCS OOIIECTBEHHBIE OTHOIICHHS, BO3HUKAIOIIINE
B IIpPOIECCE OCBOOOXKICHHUS OCYXKJCHHBIX K JIMIICHUIO CBOOOABI OT OTOBIBAHUS
HA3HAYCHHOTO CY/IOM HaKa3aHUsS B CBS3M C OOJIC3HBIO M OCYIICCTBICHHS 3a HUMHU
KOHTPOJISI B TIEPUOJT HEOTOBITOM YaCTH HaKa3aHUS.

IIpeameTomM mMcciaen0oBaHMs BBICTYAIOT HOPMBI YTOJIOBHOTO, YTOJIOBHO-
MPOIIECCYaTbHOTO U YTOJIOBHO-UCIOIHUTEIBHOTO MPaBa, PErIaMEHTUPYIOIINE MOPSI0K
U YCJIOBHS NMPUMEHEHHUS OCBOOOXKIECHUS OT OTOBIBAaHUS HAaKa3aHWsS B BUJE JIUIICHUS
CBOOOIBI B CBSI3U C OOJIE3HBIO M OMPENETSIONINE €r0 UCIOJHEHUE MPUMEHUTEIHHO K
JAHHOW BHUIOBOM KAaTETOPUU OCYXKICHHBIX, CylaeOHas H TPaBONPUMEHUTEIbHASL
MIPaKTUKA UX peaTn3aIuH.

Heabo wucciaenoBaHusi crajga pa3paboTka TEOPETUUYECKUX  TOJOKECHUM,
XapaKTePU3YIOIMKUX TPABOBYIO TPHUPOIY W OCHOBAHUS OCBOOOXICHHUS OT HaKa3aHWS
OCYKJICHHBIX, OTOBIBAIOIIMX JIUIIIEHUE CBOOOJBI, B CBSA3U C OOJIE3HBIO, U MPEIOKEHUN
MO0 COBEPIICHCTBOBAHUIO YTOJIOBHOTO U YTOJIOBHO-MCIIONHHUTEIBHOTO 3aKOHOJATENILCTBA,
MOBBIMIEHUIO YPPEKTUBHOCTH KOHTPOJIS 32 0CBOOOKACHHBIMH JIUIIAMHU.

JlocTHYb TTOCTABIICHHOH 117 TTOMOTIIM TIOCTAHOBKA U PEIICHNE HECKOJIBKUX 3a/1ay:

1) onpeieIuTh MPABOBYIO MPUPOJY HHCTHTYTa OCBOOOXICHHS OT OTOBIBAHUS
HaKa3aHWs B BHUJIC JTUIICHHUSI CBOOOIBI B CBSI3U C OOJIC3HBIO;

2) YTOUHUTh OCHOBAHHS, YCJIOBHS M TOPSJIOK OCBOOOXKICHUS OCYXKICHHOTO,
OTOBIBAIOIIEr0 JUIIIEHNE CBOOOIBI, B CBSI3H C O0JIE3HBIO;

3) pa3paboTaTh KpUTEPUH OCBOOOKICHHMS OT JAJIbHEHMIIEro OTOBIBAHUS
HaKa3aHUs B BHUJIC JTUIICHUS CBOOOJIBI B CBSI3U C OOJIE3HBIO;

4) ompeneNuTh CTPYKTYPY M COACPKAHHE MPABOBOI0 IMOJIOKECHUS OCYKICHHBIX,
O0CBOOOXTAaCMBIX M OCBOOOXKICHHBIX OT OTOBIBAHMS HaKa3aHWS B BUJIC JIUIICHUS
CBOOOJIBI B CBSI3H € 00JIE3HBIO;
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5) BBISBUTH IOPUAMUYECKYIO IPUPOAY KOHTPOJIS 3a JTUI[AMH, OCBOOOXICHHBIMH OT
OTOBIBAHMS JIUIIIEHNS CBOOOIBI B CBA3H C OOJIE3HBIO;

6) mpoaHaM3UPOBATH MTPABOBBIC OCHOBBI OCYIIECTBIICHUS KOHTPOJISA 3a JIMIIAMH,
OCBOOOKICHHBIMH OT OTOBIBAHHUS JIUIICHHUS CBOOOIBI B CBSI3H C 00JIC3HBIO;

7) pa3paboTaTh MPEIOKEHHS 110 COBEPIICHCTBOBAHUIO YIOJOBHOIO M YTOJOBHO-
WCTIOJIHUTEIBHOTO  3aKOHOJATEIbCTBA B YAaCTH  PErJaMEHTAllMd  BOIIPOCOB
OCBOOOXKJICHHS OCYKJICHHOTO K JIMIIIEHUIO CBOOOBI HA CTaJMH €r0 OTOBIBAHUS B CBSI3U
¢ 00JIe3HBIO, a TAKXKE MPEJIOKEHUS MO OCYIIECTBICHUIO 3((HEKTUBHOTO KOHTPOJIS 32
0CBOOOXXICHHBIMH JIMI[AMHU.

MeTonoJiorusi ¥ MeTOAbI HCCJIAEAOBAHUSL COCTABISIOT KakK OOIleHay4YHBIC
METONbl TO3HAHUS: aHaMu3 (TP M3YYCHUU MPABOBOIO TMOJIOKEHUS OCYXKICHHBIX,
OCBOOOXK/IaeMBIX M OCBOOOXICHHBIX OT OTOBIBAaHWUS HAKa3aHWS B BUJIC JIHUIICHUS
CBOOOJIBI B CBSI3M C O0JIE3HBIO, AJIEMEHTOB, €ro 00pa3yIoIIUX ), TPOTHOCTUUCCKUM (ITpU
OIPEAEICHUM BO3MOXKHBIX HAMPABICHUM MCIOIb30BAHUS MOJYYEHHBIX PE3YJIBTATOB IS
ONTUMHU3AIIMA HHCTUTYTA OCBOOOXKICHUSI OT HaKa3aHUs B CBSI3M C OOJIE3HBIO), IECAYKIIUH
(Tpu uccaeaoBaHUU IOPUANYECKON TPUPOLI MHCTUTYTa OCBOOOXKICHUSI OT HAaKa3aHUs B
CBSI3U C OOJIC3HBIO U KOHTPOJIS 32 JIUIaMH, OCBOOOXIEHHBIMU OT OTOBIBAaHUSI HAKa3aHUs
B BHUJIC JIMIICHUS CBOOOJABI B CBSI3U C OO0JIE3HBIO, (POPMYIMPOBAHUU JTOKTPUHATBHBIX
MOHSATUM JTaHHBIX IPABOBBIX SBICHUN W IMPU3HAKOB, UX XapaKTEPU3YIOIIHMX), TaK H
JaCTHO-HAy4YHBIC: CPAaBHUTEIBHO-TIPABOBON (IIPM H3YUYEHHH OTEUECTBEHHOIO W
3apyOC)KHOTO 3aKOHOJIaTEIbCTBA, PEITIAMEHTHPYIOIIETO MHCTUTYT OCBOOOXKICHHUS OT
HaKa3aHHWS B CBSI3M C OOJIE3HBIO), CUCTEMaTUYECKHUU (IMPU apryMEHTAllUM BHECCHUS
W3MEHEHU B JICUCTBYIOIIEEC YTOJOBHOE, YTOJIOBHO-TIPOIECCYaIbHOE U  YTOJIOBHO-
UCIIOJTHUTENIbHOE ~ 3aKOHOJATENbCTBO W OTHEJbHbIE  HOPMATUBHO-TIPABOBBIE U
BEJIOMCTBEHHBIC aKThl, & TAKXKE MPU pa3pabOTKe U KOHKPETU3AIMU OCOOBIX KPUTEPUEB,
YYUTBHIBAEMBIX CYIOM MPU MPUHITUU PEIIeHUs 00 0CBOOOXKICHUH OT HaKa3aHUs B CBS3U
¢ 060JI€3HBI0), COITMOIOTHUECKUH (TIPU MTPOBEICHUN aHKETUPOBAHUA).

Teoperndeckasi 0CHOBA MCCJIEI0BAHMSI TIPE/ICTABICHA TPYAAMH TaKUX YYCHBIX B
00J1acTH TEOpHHM TOCYIapCTBa W TIpaBa, YTOJOBHOIO, YTOJIOBHO-TIPOIECCYaTbHOTO H
YrOJIOBHO-HCIIONIHUTENBbHOrO mipaBa, kak C. C. AmnekceeB, 0. M. AHTOHSH,
P. A. bazapoB, A. B. bpumnuantoB, A. B. Bacenosckas, 0. A. Tomoactona,
b. B. 3npaBombicioB, U. B. Kopmynosa, C. . KypranmoB, M. I. Kypranckuii,
B. 10. JlaBpentses, I11. M. Manun, M. C. MareiikoBuy, B. I1. Mankos, H. 1. Mary30B,
JI. A. Mopo3zoBa, A. M. Tloranos, 0. E. IlynoBoukun, C. H. Cabanun, A. I. CaBoukuna,
B. U. CemusepcroB, 1. B. CenusepctoB, O. A. Cxomopox, H. A. Crpyukos,
I[1. B. Tennsimun, A. A. Ypycos, B. A. Y1kun, T. I1I. Ilapunos u apyrue.

HopmaTtuBHasi ocHOBa  uccjeqoBaHusi  npeacrarieHa  KoHcturynueit
Poccuiickori @enepanuu, YrojOBHBIM, YIOJIOBHO-IIPOLECCYAJIBHBIM U YIOJIOBHO-
WCIIOJTHUTEIBHBIM  3aKOHOAATENIbCTBOM Poccuiickoit ®deaeparuu, cTpaH OJMKHETO
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3apyOexnbs, akramu IIpesumenta wu IlpaButensctBa Poccuiickoit  ®denepanuu,
BEJIOMCTBCHHBIMHA TIPABOBBIMH aKTaMH, O(PHUITMATHHBIMH JOKyMEeHTaMH dDenepanbHOi
CITY>KOBI UCIIOJIHEHUSI HaKa3aHUM, TOCTAHOBJICHUSIMU U pellieHusIMA KOHCTUTYIIMOHHOTO
u BepxoBHoro Cynma Poccuiickoit ®@enepanuu, onpencieHUus MU, MOCTAHOBICHUSIMU U
Pa3bSICHEHUSIMU CYIOB PA3HBIX HHCTAHIIMM.

IMIIUPUYECKYI0 OCHOBY MCCJIEIOBAHMS COCTABUJIN:

— odunmanbHple cratuctuyeckue JgaHHeie CyneOHOro aemapraMeHTa MpH
BepxoBHom Cyne P® o0 KoauyecTBe TMOCTYNUBIIMX B CyA UM BIOCJIEACTBUU
YIOBJIETBOPEHHBIX XOJIaTAUCTB OCYKJICHHBIX 00 OCBOOOXK/ICHUM OT HAKa3aHUS B CBSI3U C
0oxe3nbro 3a 2019-2024 rr,;

— pe3ynbrarhl aHkeTupoBanust 600 0CyKIEHHBIX, OTOBIBAIOIINX HAKa3aHUE B BHUJIC
JuIIeHus: cBo0o bl B uctpaButenbHbIX yupexaeHusx ®CHUH Poccun mo HoBropomackoit
obnactu, Mypmanckoit obOnactu, Pecnybonuke Komu, Pecnybnuke Tarapcran,
Camapckoit obOmactu, Yysamickoit obOnactu, Bonrorpaackoir obnactu, PoctoBckoit
obnactu, CraBpomnonbckoMmy Kkpato, YensOuHckoit oOmactu, TromeHCKOW o00acTw,
Tomckoit obmnactu, Upkyrckoit obmactu, Pecniyonuke Bypsitus, AMypckoil obnactu, a
takxke 700 corpymnukoB ®CHUH Poccun, uMCnomHAOMMX HaKa3aHWE B OTHOIICHUU
OCY’KJICHHBIX, OTOBIBAIOIINX JIUIIEHHWE CBOOOJBI, B TOM YHUCJIE UMEIIINX Pa3JIMUYHOIO
pona 3aboneBanus, 3a 2022—2024 rr.;

— pesynbpTarbl onpoca 30 SKCIEepTOB W3 4MCIa BEAYIIMX YYEHBIX B 0O01acTH
YTOJIOBHOTO ¥  YTOJIOBHO-WCIIOJIHUTENILHOTO TMpaBa MO MPOOJEMHBIM  BOIMPOCAM
OCBOOOXKICHHS OT HaKa3aHUs B CBSI3U ¢ 0OJIE3HBIO; 15 cynel, pa3penaroniiux BOIpoCHI,
CBSI3aHHBIC C HCIOJHEHHWEM TIPUTOBOpa MO XOJaTailCTBAaM OCYXIEHHBIX 00
OCBOOOXKICHHMH B CBSI3M C 00/Ie3HbBIO, 32 2022—2024 TT.

N3yueno 400 pemeHnid CyqoB amneJUIALIMOHHOW, KAaCCAalMOHHOM WM HAaJI30pHOU
WHCTAHIUHI 10 BOIPOCAM OCBOOOXK/IEHHUS OT OTOBIBAHUS HaKa3aHUs B CBSI3U C OOJIE3HBIO
3a 2022-2024 rr., 150 TUYHBIX IENT OCYXACHHBIX K JIMIICHUIO CBOOOJBI, CTPAIAIOIINX
pa3IMYHBIMU 3a007eBaHusAMH, 32 20222024 rT.

HayuyHasi HOBH3HA MCCJIEIOBAHMS BBIPAXKAETCS B TOM, YTO OHO IPEICTABIISAECT
c000if Hay4HY1O paboTy, B KOTOPOM MOTYyUYEHbI HOBBIC TEOPETUUECKUE 3HAHUS U BHIBOIBI
0 TPUMEHEHUM HWHCTUTYTa OCBOOOXKICHUS OT OTOBIBAaHUS HaKa3aHUsS B CBA3U C
00JIe3HBIO K OCYXKJEHHBIM, HAXOISAIIUMCS B MeCTaxX JIMIICHUS CBOOOABI, Ha CTAJMIX
OPUHATUS PEIICHUs] CyIOM 00 OCBOOOXKIEHMM M OCYIIECTBICHHS KOHTPOJSA 3a
0CBOOOKICHHBIMU JIUIIAMHU.

KputeprsiMm HOBH3HBI OTBEYAIOT CIAEAYIOUIME aBTOPCKUE BBIBOJIBI U MPEIJIOKEHUS:
TeopeThuuecKkoe OOOCHOBAaHWE TIPABOBOWM MPHUPOABI OCBOOOKICHHSI OT OTOBIBAHUS
HaKa3aHWs B BHUJE JIMIICHUS CBOOOJBI B CBSI3M C 00JIe3HBIO, Oasupyromieecss Ha
NPUHIIAIIE TyMaHW3Ma, €ro OCHOBaHWM, a Tak)Ke IPaBOBOTO TIOJIOKCHUS JIMII,
OCBOOOXKJIaeMBIX M OCBOOOXIEHHBIX OT OTOBIBAHUS HAKa3aHWs B BUJIEC JIUIICHUS
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CBO0OOBI B CBSI3U C 00JIE3HBIO; BHIBOJ 00 OKOHUYATEIHHOM XapaKTepe O0CBOOOXKIEHUS OT
HaKa3aHUs OCYKJICHHBIX, CTPAJAIONINX IICUXUIECKUM PAacCTPONUCTBOM, MPUOOPETEHHBIM
UMH BO BpEMs OTOBIBAaHHS JIUIICHUS CBOOOJBI; 0003HAYEHBI KPUTEPUHU, YINTHIBACMBIC
CY/ZIOM TIPH TIPUHSATHU PEIICHHs] 00 OCBOOOXKICHUN OT HaKa3aHUs B CBS3U C OOJIE3HBIO;
NPEIJIOKEHbl MPU3HAKHU, PACKPBIBAIOIINE OCOOCHHOCTH KOHTpOJIA 3a JIMIAMH,
OCBOOOXKICHHBIMU OT OTOBIBAHMS HaKa3aHWs B BUJIC JIMIICHHUS CBOOOIBI B CBSA3U C
00JI€3HbI0, M OKA3aHMsI UM MTOMOIIY B T€UEHHUE HEOTOBITOM YacTU HaKa3aHUsI, HA OCHOBE
KOTOPBIX pa3paboTaHO €ro aBTOPCKOE OMpEIeeHHe; MNPEUIOKEHHs, Kacaroluecs
MEXaHW3Ma BO3BpAILCHUS B HCIPABUTEIIBHOE YUPEXKICHHUE JIMIl, OCBOOOXKIICHHBIX OT
OTOBIBAaHMSI HAKa3aHUS B BUJE JIMIIEHUS CBOOOJBI B CBSI3U C OOJIE3HBIO, B CIydae HX
BBI3JIOPOBJICHUS] WM HAPYIICHUS YCIOBUII OCBOOOXKIEHHUS B NIEPUOJI HEOTOBITOM YacTH
HaKa3aHWs; MPEICTaBICHbl HAyYHbIC WJECH, HAIPABICHHBIE HA COBEPIICHCTBOBAHHE
3aKOHOJATEIbCTBA B YACTH PACIIMPEHUS IPABOBOIO MOJOKEHHS JIWL, MOAJIEkKAIIUX
OCBOOOXKICHHIO OT OTOBIBAaHUS JIMIIECHUST CBOOOJABI B CBSI3U C OOJE3HBIO, U
OCYIIIECTBJICHHUS MMOCTIIEHUTEHIIMAPHOTO KOHTPOJIS 32 0CBOOOKACHHBIMU JTUIIAMHU.

IHonoxeHnnsi, BLIHOCMMbI€ HA 3AIIUTY:

1. CyOMHCTUTYT OCBOOOXKIEHUSI OT OTOBIBAHUSI HAKa3aHWUS B BUJC JIUILICHUS
CcBOOO/BI B CBSI3M C OOJIE3HBIO XapaKTEPU3YETCS CICAYIOMUMH dYepTamu: 1) HOCUT
JIOCPOYHBIA Xapaktep; 2) oOnagaeT CcOOCTBEHHBIMH OCHOBAHMSIMHU TPUMEHEHUS,
3akperieHHbIMA B 4. 1 uw 2 cr. 81 YK P®; 3) nmpumeHsiercss K OCYXICHHBIM,
OTOBIBAOIINUM JIUIIIEHUE CBOOOBI; 4) CyOBEKTOM MPUHSATHS PEIICHUS BBICTYIAET CY]I;
5) IOpUIMYECKUM TOCJIEACTBHEM TPHU3HAETCS OCYIIECTBIEHWE KOHTPOJS 3a
OCBOOOXKJICHHBIM JIUIIOM B TIEPUOJ HEOTOBITOM 4YacTh JIMIIECHUS CBOOOJBI.
FOpuanueckasi npupoga oCBOOOXKIEHUSI OT OTOBIBAHUS JIMIIEHUSI CBOOOJBI B CBSI3U C
00JIE3HBIO OMpPEEISIeTCS TeM, YTO Ha OCHOBAHUM MOCTAHOBJIICHUSI CYJla C OCYXKIEHHbBIM
JIOCPOYHO TPEKPalIAlOTCs MEHUTCHIIMAPHBIC MPABOOTHOIIEHUS, U CYOBEKT JIUIIECHUS
CBOOOJIbI M30aBIsETCS OT MPUMEHEHHS K HEMY KapaTeJbHBIX MPAaBOOTPAHUYCHUN B
CUJIy UMEIOIIUXCS y Hero 3a0osieBaHUM (HACTYIMBILIETO TICUXUYECKOTO PacCTPOMCTBA
aM00 WHOW TsDKENIoM OoJIe3HW), TaK KakK JIMIIAETCS BO3MOXHOCTH OCO3HABaTh M
BOCIIPUHUMATh TPUMEHSEMbIE K HEMY MEphl HCIPaBUTEIBHO-TIPEAYNPEIUTEILHOTO
BO3JICHCTBUSI, B PE3yJIbTATE Y0 BOZHUKAIOT OTHOIICHUS 110 00ECTICYCHUIO KOHTPOJIS 32
MOBEJICHUEM OCBOOOKIEHHOTO JIUIIA B TIEPHO]T HEOTOBITOM YaCcTH JIUIIEHUSI CBOOO/IBI.

2. B pabGote BbIIEICHbI J1Ba BUJIa OCBOOOXKIEHUS, OTIMUYAIOIIMXCS IO OCHOBAHUSIM
NPUMEHEHUSI U IOPUANYECKUM TOCIHEACTBUSAM: 1) 0e3ycloBHOE — OCBOOOXKICHHE OT
OTObIBaHUS JIMIICHHWS CBOOOABI B  pe3yJibTaTe HACTYIUICHUS TICUXHYECKOTO
pacctporictBa (4. 1 ct. 81 YK P®); 2) ycinoBHOe — OCBOOOXIEHHE OT OTOBIBAHUS
JIMIIEHUS] CBOOOIbI B CHITY OOHAPYKEHHUSI MHOTO TshKesoro 3a0omneBanus (4. 2 ct. 81 YK PD).
JokazaHo, 4To BO30OHOBJICHHE OTOBIBAHUS JIUILIEHUSI CBOOOBI B CIIy4ae BBI3IOPOBICHHUS
OCBOOOKJICHHOTO JIMI[A MIPEJCTABIISICTCS HEOMPABIaHHBIM B OTHOIIICHUHU TE€X CyOBEKTOB,
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y KOTOPBIX ObLIM OOHAPY>KEHBI XPOHUUECKHE TICUXUUECKUE PACCTPOMCTBA, JIUIIAIONINE
WX BO3MOXXHOCTH OCO3HaBaTh (PAKTUYECKUNA XapakTep M OOIIECTBEHHYIO OIACHOCTh
cBOMX jeWcTBuUi (Oe3meiicTBUs) AMOO PYKOBOAWTH UMH BBHUAY OOBEKTHBHOU
HEBO3MOKHOCTH WX TIOJHOTO BBI3IOPOBIICHUSA. Takash pa3HOBUIHOCTH OCBOOOXKICHUS
JIOJKHA pacCMaTPUBATHCS B KAUECTBE HE TOJBKO 0€3yCIOBHOM, HO M OKOHYATEIbHOM.
B »TtomM caydae oOCBOOOXIEHHOE JIMIIO CTAHOBHUTCS OOBEKTOM IPUMEHEHUS
MPUHYAUTEIBHBIX MEP MEAUIIMHCKOTO XapakKTepa, B CBA3M C 4YeM KOHTPOJb 3a €ro
MOBEJICHUEM OCYILIECTBIISIET 0CO00E METUITMHCKOE YUpeKIeHHUE.

3. BroisiBnensl Benymme U (pakyabTaTUBHBICE KpUTEpHH (0OCTOSITEIHCTBA)
OCBOOOXKICHHS OCYXKJIEHHOTO OT OTOBIBAHWS JIUIICHHS CBOOOIBI B CBSI3U C OOJIE3HBIO,
TpeOyromue 3aKoHomarenpbHoro oopmienns. K Bemymum KpuTepusiM aBTOp OTHOCHT:
HaJIMYUe MCAUIMHCKHMX IIOKa3aHWH — IICMXMYECKoe 3a0oJieBaHUE, JIMIIAIOINICE
BO3MOXKHOCTH OCO3HaBaTh (haKTUUCCKUIN XapaKTep U OOIICCTBEHHYIO ONMACHOCTh CBOMX
nericTBuil (06e374eiCTBHUS) U PYKOBOAUTHL MMM, WHBIC 3a00JI€BaHMS, MPEMATCTBYIOIINE
JaJbHEHUIIeMy OTOBIBAHHIO JIMIICHUS CBOOOJBI, BXOIAIIME B COOTBETCTBYIOIIMMA
[Tepeuenp 3abosneBanuii. BpimeneHne Beaymmumx KpPUTEPHEB NPHOOpETacT o0coboe
3HAYCHHUE, ITOCKOJIbKY TO3BOJISIET C(OPMYIUPOBATH BBIBOJ O HEIEICCOO0Pa3HOCTH
HAXOXKJICHUS OCYXXICHHOTO B MECTax JIUIIICHUS CBOOOIBI U HEBO3MOKHOCTH OKa3aTh HA
HErO0  YroJIOBHO-HCIIOJIHUTEIbHOE Bo3jAciicTBHe. B  kadecTBe  (haKyIbTaTMBHBIX
KpUTepueB 0003HAUCHBI: OOINCCTBEHHAss OINACHOCTh JIMYHOCTH  OCYXKIEHHOTO;
BO3MOYKHOCTh COBEPIICHUS UM TPECTYIUICHUS B IEPUOJ yCTAHOBJICHUS KOHTPOJS 3a
HUM; OTHOIIICHHE OCYKJICHHOTO K JICUCHHUIO; COOJIFOICHHE MEIUIIMHCKUX PEKOMEHIAITNN
B TCUEHHWE BCEro Iepuoja OTOBIBaHMs Haka3aHUs. BwimeneHue (axyIbTaTUBHBIX
KpUTEPUEB HaNpaBJICHO Ha (OPMHUPOBAHUE TIOJHOIICHHOTO TMPEACTABICHHUS 00
OCYXXJCHHOM Kak CyOBEKTE€ JIMIIEHUS CBOOOJBI, KOTOPBIC JIOMOJHUTEIHHO
XapaKTepU3YIOT €ro OTHOIIEHHE K (aKTy 3a00eBaHMUS.

4. B mpaBOBOM IMOJIOKCHUHW JIUII, TOJICKANIUX OCBOOOXKICHHIO OT OTOBIBAHHS
JIMIIIEHUSI CBOOOJIBI B CBSI3M C OOJIC3HBIO, TIPOSBISICTCS X CICIMATBHBINA MPAaBOBOM CTATYC:
1) muiia, ocBOOOX1a€MOT0O OT OTOBIBAHUS JIMIIICHHST CBOOOIBI B CBS3U ¢ 0OJIC3HBIO; 2) JIUIIA,
OCBOOOYKIIEHHOI'O OT OTOBIBAHUS JTUIIEHUS CBOOOIBI B CBI3U C OOIE€3HBIO.

B mnpaBoBOM TMOJIOXKEHUH OCBOOOXKIAEMOTO JIMIIA OT OTOBIBAHUSA JIUIICHUS
CBOOOBI B CBSI3U C OOJIE3HBIO OTPAXKAETCS €ro craryc: 1) yemoBeka M IpakJaHUHA
Poccun (MHOCTpaHHOTO JiMIlAa WM JiMla 0€3 TpaXKJaHCTBa), 2) JHIA, HUMEIOIIEro
CYAMMOCTB; 3) OCYXKIEHHOTO, OTOBIBAIOIIETO JUIIICHHE CBOOOBI; 4) JTHIla KaKk CyObeKTa
YTOJIOBHO-TIPOIIECCYAIBHOTO TIPaBa; 5) Juiia, HyKIAIOMErocs B MEIUITMHCKON TOMOIIN
U JICUCHUH.

B mpaBoBOM TOJIOKEHWH OCBOOOXKIECHHOTO JIMIIa OT OTOBIBAHUS JIMIICHUS
CBOOOBI B CBSI3M C OOJIE3HBIO MPOSIBISETCS €ro craryc: 1) YeinoBeka M TpakJIaHUHA
Poccun (MHOCTpaHHOTO JIMIIAa WM JiMla 0€3 TpaKJaHCTBA), 2) JHIA, HUMEIOIIEro



11

CYAMMOCTB; 3) Julla, HYIAIOUIErocs B MEIUIIMHCKOM MOMOIIM U JiedeHuu; 4) nuua, B
OTHOUIEHUU KOTOPOro JEHCTBYET NOCTICHUTEHIIMAPHBIA KOHTPOJb; S5) Juua, B
OTHOUIEHUU KOTOPOT'O OCYLIECTBISIOTCS MPOOALMOHHBIE MEPBI.

5. DBeisBeHa 1paBoBasg aHOMAaiusA, IPU KOTOPOW JIETAIBHO YTOJIOBHO-
UCIIOJIHUTEIbHBIE OTHOIICHHS MEXIY JIUIIOM, OCBOOOKIECHHBIM OT OTOBIBAHUS JIMIIICHUS
CBOOOJbI, M TOCYIApCTBOM B JIMIIE KOMIIETEHTHBIX OpPraHoB, 3aKOHOZATeleM He
perraMeHTUPOBaHbI, HO (PaKTHUECKHU CYLIECTBYIOT M JIEUCTBYIOT B paMKaX BCETO CpoKa
OCTaBIlIEHCS HEOTOBITOM YacTH HaKa3aHUs, B TEUEHHUE KOTOPOTO JIUIO HENb3sd CUUTATh
NOJIHOCTBIO  OTOBIBIIMM  JIMIIEHHE cBoOonbl. B pabore ycTaHOBIEHO, 4TO
3aKOHOJIaTEJIbHO HE pEeIIeH BOINpPOC 00 OpraHe, OCYUIECTBISIONIEM KOHTPOJb 3a
MOBEJICHUEM OCBOOOXKICHHBIX OT HaKa3aHUS B BUE JIMILIEHUS CBOOOBI B CBSI3U C MHOU
OO0JIE3HBIO, YTO KAYECTBEHHO CHIXKAET 3(PPEKTUBHOCTH JEHUCTBUS HOPM YIOJIOBHO-
UCIOJHUTEBHOTO TIpaBa M CBHUJAETEIBCTBYET O MpPOOEIbHOCTH B IPABOBOM
perynupoBaHuu. B c¢Bs3u ¢ 3TUM 000CHOBAaHO MPEIJIOKEHUE O TOM, UTO TAKUM OPraHOM
MOJKET OBITh YTOJIOBHO-UCIIOJIHUTENbHAS MHCIICKIUS. B TaHHOM cuTyaluu npeayioxkeH u
000CHOBaH BBIBOJ O HEOOXOJMMOCTH [IONOJHEHUs JIEUCTBYIOLIErO YIOJIOBHO-
UCITOJIHUTEJILHOTO 3aKOHOJATENIbCTBA 33 CUET BKJIIOYEHHS] HOPMATHUBHBIX MOJOKEHUH,
YCTaHABJIMBAIOIIMX OCYUIECTBICHHUE MOCTIEHUTEHIIMAPHOTO KOHTPOJIS 32 OCBOOOKIECHHBIMU
JUIIAMU B TIEPHOJ] HEOTOBITOM YacTH HaKa3aHUs B BUJIE JTUIICHUS CBOOOIBI.

6. Bbiienensl npu3Haky MOCTIIEHUTEHIIMAPHOTO KOHTPOJIS 32 OCBOOOXKIIEHHBIM OT
OTOBIBaHMS JIUIICHHUS CBOOOABI B CBA3U C Oone3Hpto. K HUM OTHEceHbl: 1) MOMEHT
BO3HUKHOBEHHUS TOCY/ITAPCTBEHHOTO KOHTPOJIS; 2) CYObEKT KOHTPOJIS — CHIELUAIM3UPOBAHHBIN
rOCYJapCTBEHHBIN OpraH — yroJOBHO-UCIOJHUTEIbHAS UHCIIEKIHUS; 3) B3aUMOACICTBUE
YTOJIOBHO-UCTIOJTHUTENBHOW MHCIIEKIIMY C METULIMHCKUM YUpEXICHUEM; 4) MOIKOHTPOJILHBIHN
O0OBEKT — JIMII0, OCBOOOXKICHHOE OT OTOBIBAaHMS JUIIICHUS CBOOOJBI B CBSI3U C OOJIE3HBIO;
5) mpenesbl ASUCTBUSI TAKOTO KOHTPOJISI — HEOTOBITAs! YacTh JIMILIEHUS] CBOOOIBI; 6) cucTtemMa
MEp W TpOUEAYyp, HaIpaBICHHBIX HAa NPEIYyNPEKICHUE COBEPIUECHUS HOBBIX
peCTyIUIEHUH, oOecrieueHre 3aKOHHOCTH U MPaBoIOpsiIKa B 00IECTBE U TOCY/IapCTBE,
coOMIONIeHne TpaB U CBOOOI OCBOOOXKACHHBIX JIMIL. ABTOPOM Pa3pabOTaHO TEOPETUUECKOE
NOHATHE TOCTIECHUTCHIIMAPHOTO KOHTPOJIS 32 JIMUAMH, OCBOOOXKIEHHBIMH OT
OTOBIBaHUS JIMIIIEHUS CBOOO/IBI B CBSI3U C 00JIE3HBIO, PACKPBIBAIOIIEE €TI0 IOPUIUUECKYIO
CYIIHOCTb. BbleneHve AaHHOW Pa3HOBHUJIHOCTU MOCTIEHUTEHLHUAPHOTO KOHTPOJIS B
y3KOM CMBICIIE CJIOBAa MMEET Ba)XXHOE TEOPETHYECKOE U MPAKTUYECKOE 3HAYCHHUE,
IIOCKOJIBKY ITO3BOJISIET OTTPAHUYMBATh €r0 HE TOJIBKO OT KOHTPOJIS 3a JIMIIAMH, KOTOPBIM
IPEJOCTABISACTCS OTCPOYKAa OTOBIBAHMS HAaKa3aHHs, HO M OT MOCTIEHUTEHIIMAPHOTO
KOHTPOJIS 32 JINLAMH, TIOJTHOCTHIO OTOBIBIIMMH JIUILIEHHUE CBOOOIBI.

7. Bblagenensl wmarepuaibHble W (OpMajbHbIE OCHOBAaHUS YCTAHOBJIEHUS
KOHTPOJISI 3a JIMIAMH, OCBOOOXIEHHBIMM M3 MECT JHMILEHHUS CBOOOABI B CBSI3U C
0one3Hplo. B kauecTBe MaTepuaibHOTO OCHOBAaHUSI pACCMATPUBAETCS HEOTOBITAsl 4acTh
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JuiieHus:  cBoOoapl.  DopMmanbHBIM  OCHOBAaHMEM  JIaHHOM  Pa3HOBUIHOCTHU
MOCTIEHUTEHITMAPHOTO  KOHTPOJS  SBISACTCS  BCTYNMHBINEE B  3aKOHHYIO  CHITY
MOCTAHOBJICHHE cyJa 00 OCBOOOXKICHHUU OCYXACHHOTO K JIUIIEHUIO CBOOOIHI,
BBEIHECCHHOE Ha OCHOBAaHHMM (AKTOB, MPEICTABICHHBIX B MEAUIIMHCKOM 3aKIIOYCHUH U
UHBIX JIOKyMEHTaX, 00 OOHapy>X€HHHW Yy HEro WHOro TSKEIOro 3aboJeBaHus,
MPENSTCTBYIONIETO JlajJbHEUIIEMy OTOBIBAHMIO JIMIIEHUS CBOOOJBI, BXOJSIIETO B
cootBercTBytomuii  [lepeueHr 3a0osieBaHMil, YTO CBUACTEILCTBYET 00 yTpare
BO3MO)KHOCTH BOCIIPUHHMMATh MCIIpaBUTENbHOE Bo3zeiicTBue. B pabore popmynupyercs
BBIBOJT O TOM, YTO CYITIECTBYIOT BPEMEHHBIE PAMKH OCYITICCTBIICHHUS TTOCTICHUTCHIIMAPHOTO
KOHTPOJISI 32 0CBOOOXKICHHBIMU JIMIIAMU B CBSI3M C MHOU TSDKEION 0O0JIe3HBIO, TaK KaK OH
JNEUCTBYET 1O HCTEUYCHHUS CPOKAa HEOTOBITOM YacTH JIMIIEHUSI CBOOOIBI. 3a JHUIIAMH,
OCBOOOXKICHHBIMU BBUJIy HAJIUYMsI XPOHUYECKOTO WM BPEMEHHOTO TICUXHYECKOTO
paccTpoiicTBa, HACTYNMHBIIETO B MEPUOJl OTOBIBAHUS JIMIIEHUS CBOOOJBI, JIUIIAIOIIETO
€ro BO3MOXKHOCTH OCO3HaBaTh (haKTHMUECKUN XapakTep W OOIIECTBEHHYIO OMACHOCTb
CBOUX JICUCTBUM, yCTAaHABIMBACTCS BPAue€OHBIN KOHTPOJIb.

8. HccnenoBanue Bompoca OCBOOOXKIEHUSI OT OTOBIBAHMS JIMIIECHUSI CBOOOJIBI
OCYXKJICHHBIX B CBSI3U C OOJIC3HBIO M OCYIICCTBICHHUS KOHTPOJSA 32 OCBOOOKIECHHBIMHU
JUIAMHU  TIO3BOJIMJIO COPMYJIUPOBATh Ps HAYYHBIX HJACH IO COBEPIICHCTBOBAHHIO
MPABOBOTO  PETYIMPOBAHUS YTOJIOBHOIO, YTOJIOBHO-TIPOIIECCYATbHOTO, YTOJOBHO-
UCIIOJIHUTEIIFHOTO 3aKOHO/IATEIhCTBA, a TAKXKE MPABONPUMEHUTEIHHON JIEATebHOCTH.
B wactHOCTH, TTpenaraercs:

— yCWJIEHHE TIPOlleCCyalbHBIMH  JIOTIOJHUTEIBHBIMA  TapaHTHSIMHU  TIPaB
OCYKJICHHBIX, 0CBOOOXKJAEMBIX OT JIMIIIEHUS CBOOOBI B CBSI3U C OOJIC3HBIO;

— pacimpeHue mpas, 00sI3aHHOCTEH, 3aKOHHBIX HHTEPECOB, MPEAYCMOTPEHHBIX 32
JUIAMHU, OCBOOOKIEHHBIMH W3 MECT JIMIIEHUS CBOOOABI HA YPOBHE YTIOJIOBHO-
UCITOJTHUTEITLHOTO 3aKOHOAATEILCTBA;

— YeTKasl perfiaMeHTaIsl KOHTPOJIBHOW JNIESTEIbHOCTA YTOJIOBHO-UCTIONTHUTEIBHBIX
WHCIICKIIMI 3a MOBEACHUEM JIMIl, OCBOOOKIICHHBIX OT JIMIIEHHUS] CBOOOJBI B CBSI3H C
00JI€3HbIO, COOTBETCTBYIOIIEH TMOTPeOHOCTSIM 0OIIecTBA MW  TocyJapcTBa IO
COOJTIONCHHIO TIpaB, CBOOO M 3aKOHHBIX MHTEPECOB TOAKOHTPOJIBHBIX JIMI] HA YPOBHE
cratbu B YUK POD;

— 11eJIeCOO0Pa3HOCTh 3aKperieHuss (YyHKIHOHAIBHBIX IMMOJHOMOYUN YTOJOBHO-
UCITOJIHUTEIBHBIX WHCIICKIIUH TI0 OCYIICCTBICHUIO KOHTPOJS 3a OCBOOOKICHHBIMU
JUIAMU U3 MECT JIMIIEHUS CBOOOJBI B CBSI3U C OOJIC3HBIO; TMOPSAKA pEaTM3aIluU
KOHTPOJIBHBIX TPOIEAYP U MEPONPHUATANA B OTHOIICHUH YKa3aHHBIX TMOIKOHTPOJBHBIX
CyOBEKTOB B TIEPHUO HEOTOBITOM YaCcTH HAKa3aHUS;

— pemIaMeHTals yCJIOBUM Ha 3aKOHOAATEILHOM YpPOBHE, ITO3BOJISIONIUX
BO3BPATUTh JIUI, OCBOOOXKICHHBIX B CBS3U C OOJIC3HBIO, BHOBb B HCIIPaBUTEIHHOEC
YUPEKACHUE B TICPHOT HEOTOBITOW YACTH JIMIIICHUS CBOOO/IBI;
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— TPaBOBOE PEryJMpPOBaHHE B3aMMOJACUCTBUS CyObEKTa KOHTPOJS B JIMIE
YTOJIOBHO-HCIIOJIHUTEIbHBIX WMHCHEKIUA C JAPYTUMHU TOCYIAPCTBEHHBIMU OpPTraHaMH,
opraHaMyd MECTHOTO CaMOYTPAaBICHUs, OOIIECTBEHHBIMA OpTaHU3AIMSIMH B IIJIAHE
OKa3aHMsI UM COIMAIILHON ¥ MEIUIIMHCKON TIOMOIIM B paMKaX MPOOAIMOHHBIX Mep.

Teopernyeckass 3HAUMMOCTb MCCJIEIOBAHUS 3AKITI0YACTCA B MOJYYEHUNA HOBBIX
HAy4YHBIX 3HAHUHW O CYOMHCTUTYTE€ OCBOOOXKIEHHUS OT HaKa3aHWs B BUJIEC JUIICHUS
CBOOOBI B CBSI3M C 0OJIE3HBIO, BBISBICHUU U TOCIEAYIONIEM YCTPAHEHHH IMPaBOBBIX
KOJUIM3UM, a TakKe CYHIECTBYIONIMX TPOOEIOB B YrOJIOBHOM M YIOJIOBHO-
WCIIOJIHUTEIbHOM 3aKOHOAATENbCTBE. [lookeHnsT W BBIBOABI, TNPEICTABICHHBIE B
HCCIICIOBAHUH, UMEIOT BAXKHOE 3HAUCHUE IS PA3BUTHUS TEOPETUUECKUX MPEICTABICHUIN
00 OCHOBaHMSIX M KPUTEPHSIX OCBOOOKICHUS OT OTOBIBAHUS JIMIIICHUSI CBOOOIBI B CBSI3H
¢ 00JIe3HBIO, O MPABOBOM IOJIOKEHUH OCBOOOXKICHHBIX U OCBOOOXKIAEMBIX B CBSI3U C
00JI€3HbIO, Pa3BUBAIOT COBPEMEHHOE YYEHHUE O IOCTIICHUTCHIIMAPHOM KOHTpOJIE 3a
JIUIIAaMHU, OCBOOOXK/IEHHBIMU OT OTOBIBAHUS JIUIIEHUS CBOOOBI B CBS3HM C 0OJIE3HBIO, U
OKa3aHMsI UM TIOMOIIM B TIEPUOJT HEOTOBITON YaCTH HaKa3aHMUS.

IIpakTHyeckasi 3HAYUMOCTh HCCJIE0BAHUSA 3aKJIIOYACTCS B TOM, YTO B HEM
coliepKaTcs MPEIOKEHU U PEKOMEH AU, KOTOPhIE MOTYT ObITh MCIOJIB30BaHbl MPU
COBEPIICHCTBOBAHUM HOPM YTOJIOBHOTO U  YTOJIOBHO-WCIIOJHUTEIBLHOIO IIPaBa,
KaCaloIINXCs OMNPEACIICHUs] KPUTEPUEB OCBOOOXKICHHUS OT OTOBIBAHHS JIUIICHUS
cBOOOABI B CBS3M C OOJNE3HBIO, MPABOBOTO TOJIOKEHUS JIMI[, MOJJIEKAIIUX
OCBOOOXKICHUIO W3 MECT JUIICHUS CBOOOJBI MO YKa3aHHOMY OCHOBAaHHIO, a TaKkKe
OCYIIIECTBJICHUS KOHTPOJISI 3a OCBOOOXACHHBIMU JuIlaMu. HoBembl, mpeaiaraeMelie B
JMCCepTalK, MOTYT ObITh MPUMEHEHBI MPU MOATOTOBKE METOJUYECKUX PEKOMEH AN
10 BOIIPOCaM OCBOOOXKIEHHUS OCYXKIEHHBIX K JIMIIEHUIO CBOOO/IBI B CBSI3U C 0OJIE3HBIO U
YCTAQHOBJICHUSI 32 HUMH TOCTIICHUTEHIIMAPHOTO KOHTPOJISI B MEPHUOJ HEOTOBITOM YacTh
HaKa3aHMUsl.

BoiBoabl W MpeIOKEHHUS JTUCCEPTAIMOHHOTO HCCIEAOBAHUS MOTYT OBIThH
3aIeCTBOBaHBl B oOpa3zoBaTelbHOM  JeATEeTbHOCTH  By3oB  Poccum  u
IIPaBOOXPAHUTEIIBHBIX OPTaHOB MPU MPENOJaBaHWU AUCLUIUIMH «YTOJIOBHOE IIPaBO»,
«YTOJIOBHO-UCHOJIHUTEIBLHOE MPABO» U JAPYTUX CIEIHUATbHBIX JUCIMUIUINH, a TAKXKE B
MHBIX HAYYHBIX LEJSAX TPU U3YUCHUU NIPUBEACHHON TEMATHKHU.

JlocTOBepHOCTH 1 000CHOBAHHOCTD PE3yJIbTATOB MCCJICAOBAHUSI ITOATBEPKIAIOTCS
MOTYYEHHbIMM ~ PENPE3CHTATUBHBIMM ~ JIAHHBIMA  MPOBEJICHHOIO  SMITUPUYECKOTO
WCCIICZIOBAHUS, 3aKIIOYAIONIErocs B aHKETUPOBAHUM OCYXKICHHBIX, OTOBIBAIOIIUX
HaKa3aHWE B BUJE JIUIIEHUS CBOOOJBI, COTPYJHUKOB YTOJIOBHO-HCIIOTHUTEILHON
CHUCTEMBI, CylIeil U YYEHBIX B 00JACTH YTOJIOBHO-TIPABOBBIX HAYK, BHIOOPOM Pa3IMYHBIX
BUJIOB MCIIPABUTEIBHBIX YUPEKACHUM, WCHOJHSIONMX HAaKa3aHWs B BUJE JIUIICHUS
CBOOO/IbI, OXBaTUBIIIUM TEPPUTOPUHU BCeX (elepalibHbIX OKPYToOB, a TaKkKe aHAJIU30M
HOPM MEXIYHApOJAHOTO UM OTEYECTBEHHOIO 3aKOHOAATENIIbCTBA IO  BOIPOCAM
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OCBOOOXKICHHSI OT Haka3aHUs B CBA3M C OOJIE3HBIO, HAYYHOM JIUTEpATyphl MO TeMe
JIMCCEPTAIIMOHHOTO MCCIIEIOBAHMS, U3YUYEHUEM CY/IEOHOM MPAKTUKA U CTAaTUCTUYECKUX
JTAHHBIX.

Anpobanusi ¥ BHeApeHHe Pe3yJbTATOB HUccaed0BaHusA. Pabora BHINIONHEHA U
oOcyx/neHa Ha Kadeape YrojJOBHO-UCIIOMHHUTENILHOTO TMpaBa U  OpraHu3aluu
BOCIIUTATENbHOU paboThl ¢ ocykaeHHBIMU DKOY BO «AkaneMus npasa U yrpaBieHUs
denepaibHOM CITYKObI UCTIOTHEHUS HaKa3aHUI.

OTnenpHbIE TEOPETUYECKUE BBIBOABI W PE3YNbTAThl HCCICAOBAHUS CTalld
MPEIMETOM OOCYXKIEHUS Ha MEXIYHAPOIHBIX, BCEPOCCHUUCKHX W MEXKBY30BCKUX
HAy4YHO-TIPAKTUYECKNX KOH(pEepeHIusIX, ¢GopyMax, CEMHHApax, KpPYyIIbIX CTOJAX,
MOCBSIIICHHBIX aKTyaJdbHBIM MpOOJieMaM YIOJOBHOM M yTOJOBHO-UCIOJHHUTEIHHOM
MIOJIMTHKU, KOTOpBbIe cOCTOSUTUCH B ropoaax: (bmarosemenck, 2023 r.; Munck, 2023 r;
Mocksa, 2022-2025 rr.; Huxuuit Hoeropon, 2024 r.; Psa3zanb, 2022-2025 rr.; Camapa,
2023-2025 rr.; Cankr-IlerepOypr, 2022-2023 rT.).

OCHOBHBIE TECOPETHUYECKHE IIOJIOKEHUS M IMPAKTUUYECKHE PEKOMEHAAIUU
JMCCEPTAIMOHHOTO  UCCIEOBaHUA OTpakeHbl B 16 myOnmuKanmusax 10 Teme
JMCCEPTAIIMOHHOTO HCCJEAOBaHUsA, B TOM 4uciie B 7 paboTax, OMyOJIMKOBaHHBIX B
PELICH3UPYEMBIX HAy4YHBIX M3JaHUAX, BKJIIOYEHHBIX Bpiciieid aTrTecTalioHHOM
KoMHccHe npu MuHuCTepCcTBE HayKM U BbIclIero oOpasoBaHusi Poccuiickoit
®denepanuu B epeueHb PEIICH3UPYEMbIX HAYUHBIX W3JIaHUN, B KOTOPHIX JIOJKHBI ObITh
OMyOJINKOBAaHbI OCHOBHBIE HAay4HbBIE PE3YJAbTaThl TUCCEPTAIMil HA COMCKAHHUE YUYEHOMU
CTEIMEHU KaHJuJaTa HayK, JOKTOpa HayK.

Pe3ynbrarel IHCCEPTALIMOHHOTO MCCIEAOBAHUS BHEAPEHBI B IMPAKTUYECKYIO
JESITEIbHOCTh YIPABICHUS OPraHU3alliyd MCIOJHEHUS HAKa3aHWW, HE CBSI3aHHBIX C
uzojsinuet  ocyxkaeHHolx ot obmectBa  @CUH Poccun, YOCHUH Poccum mno
OpenOyprckoit oonactu, YOCUH Poccun no Tambosckoit obnactu, YOCUH Poccuu
no Capatosckoit o6nactu, YOCHUH Poccun no 1. Cankt-IletepOypry u JIeHunrpaackoin
obnactu, YOCHUH Poccun no PecnyOnuke TarapcraH, MpoKypaTyphl 1O Haa30py 3a
cOOJIONIEHNEM 3aKOHOB B UCIIPABUTENBHBIX yupexaeHusx OpeHOyprckodt o6macTw,
y4eOHYI0O U HAy4HYIO JEATEIbHOCTh 00pa30BaTEIbHBIX OpraHu3aiuii: J[amsHEBOCTOYHOTO
ropuaudeckoro nHCTUTYTa MBJI Poccun, Cubupckoro ropuanyeckoro uHcturyta MB/]
Poccun, Camapckoro ropummyeckoro wuHctutyra POCHUH Poccnn, Bonoromackoro
uHcTuTyTa mnpaBa W dkoHOMUKM OCHUH Poccum, IIckoBckoro rocynapCTBEHHOTO
YHUBEPCUTETA.

Crpykrypa ucciaenoBanus. [{uccepranusi COCTOUT M3 BBEJICHHS, TpPEX IVIaB,
o0BeMHSIONMX B cebe ceMb maparpados, 3aKIIOYCHUS, CIIUCKA JIUTEPATYPhl U JICBATH
IIPUIIOKEHUH.
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OCHOBHOE COAEPKAHUE PABOTbI

Bo BBeneHHM 0OOCHOBBIBAIOTCSI aKTYaJIbHOCTh M BBIOOP TEMBI HCCIEAOBAHMS,
OTPENENSAIOTCS €ro 1eNlb U 3a/1auu, GOpPMYIUPYIOTCS O0OBEKT U MPEAMET AUCCEePTalUH,
CTENEHb HAy4YHOW pa3pa0OTaHHOCTH TeMbl. PackpbiBaloTcs Hay4yHasi HOBU3HA,
METO/I0JIOTHUSL U METOIbI UCCIIEIOBAHUS, TEOPETUUECKAasi, HOpPMATUBHASI M AIMIIUPHUUECKas
OCHOBBI PabOThI, O0OOCHOBAaHHOCTP M JOCTOBEPHOCTh HAYUYHBIX IOJIOKCHHH,
GOpMYTUPYIOTCSI  TIOJIOKCHHS,  BBIHOCHUMBIE Ha  3aIUTy, apTyMEHTHUPYETCS
TEOpEeTHUYECKasi W TMPAKTUYECKas 3HAYNMOCTh, MPUBOISATCS NaHHBIE 00 ampoOanuu u
BHEJIPEHUH PE3yJIbTATOB UCCICIOBAHUSI.

IlepBas r1iaBa «OcCB00OOKIAeHHE OT OTOBIBAHUSA HAKA3aHUSI B CBA3H C
00/1€3HBIO: TEOPEeTHKO-NMPABOBOM AaCMEeKT» IOCBAIIEHA KCCIEIOBAHUIO IPABOBOM
OPUPOBbI, OCHOBAHUN W YCJIOBHM OCBOOOXIEHHS OCYXJIECHHBIX OT JaJlbHEHIIEro
OTOBIBaHUS JTUIIEHUS CBOOOIBI B CBSI3U € 00Jie3HbI0. OHA COCTOUT UX TpeX maparpados.

B mnepBom mnaparpade «llowsamue u npasosas npupooa 0c8000HCOeHUs Om
omObIBAHUS HAKA3AHUS 8 8UOE JIUUEHUsL C80O00bI 8 C8s3U ¢ 00JIe3HbI0Y AaHATUZUPYETCS
BOIIPOC O CYLIHOCTH MCCJIETyEMOr0 BHUJIa OCBOOOKECHUSI U €T0 COOTHOIICHUU C UHBIMU
CMEXHBIMH YTOJIOBHO-TIPABOBBIMU KOHCTPYKIMSIMHU. J[aHHBIH BHUJI OCBOOOXKICHUS
clenyeT paccMaTpuBaTh B KauecTBe CYOMHCTUTYyTa OCBOOOXKIIEHMSI OT HaKa3aHUS B
CBS3U C OOJIE3HBIO, JJII KOTOPOrO XapaKTepHbI OMpelelieHHble CBOMCTBAa: 1) HOCUT
JIOCPOYHBIA Xapakrep; 2) o0jagaeT COOCTBEHHBIMH OCHOBAHHUSIMU TNPUMEHEHUS,
3akpemyieHHbiIMA B 4. 1 uw 2 cr. 81 YK P®; 3) nmpumeHsercs K OCYXIACHHBIM,
OTOBIBAIOLIMM JIUIIEHUE CBOOOBI; 4) CyOBEKTOM MPHUHSTUS PEIICHHS BBICTYIACT CYI;
5) HOpPUAMYECKUM TIOCIEACTBUEM TPU3HACTCS  OCYIICCTBIECHUE KOHTPOJS  3a
0CBOOOXICHHBIM JIUIIOM B TIEPUOJ] HEOTOBITON YaCTH JIUIIICHUSI CBOOO/IBI.

OcBoOOXeHNE OT JaJbHEHINEero OTOBIBAaHWS HAKa3aHWs B BHJE JIUIICHUS
CBOOO/IBI B CBSI3U C 00JIE3HBIO CYIIIECTBEHHBIM 00pa30M MEHSIET CTaTyC OCYXKIECHHOTO, B
paMKax  peajHm3aldd  KOTOpOro  MpEArnojaraercss  JOCPOYHOE  MpEeKpalleHue
MIEHUTEHIIMAPHBIX MPABOOTHOIIECHUH, T/I€ CYOBEKT JIUIIECHUS CBOOOIBI M30aBISACTCS OT
NPUMEHEHUS K HEMY KapaTeIbHBIX MpaBooTpaHnydeHuii. B paboTe oTmMedaeTcs, 4To mpu
TaKMX OOCTOATENbCTBAX OCYKICHHBIM JIMIIAGTCS BO3MOKHOCTH OCO3HABaTh U
BOCIIPUHUMATh MPUMEHSEMbIE K HEMY MEpPbl HCIPaBUTEILHO-TIPEIYyIPEIUTEILHOTO U
BOCITUTATEIHLHOTO BO3JEHCTBUS. BriocnencTBun ¢ 0CBOOOKIEHHBIM JIMIIOM BO3HUKAIOT
OTHOIIIEHUSI 1O O0OECIEeUEHUI0 KOHTPOJS 3a €ro TOBEACHHEM B TIEPHOJ HEOTOBITOU
YaCTH JIMIIIEHUS CBOOOIBI.

AKIICHTHUpYeTCS BHHMAaHHWE Ha JBYX BHJAaX OCBOOOXIEHHS B paMKax
UCCIIeyeMOTo CyOMHCTUTyTa: 1) 0e3yclioBHOE — OCBOOOXKACHHUE OT OTOBIBAHUS
JIMILIEHUsS] CBOOOIbI B PE3YJIbTaTE€ HACTYIUIEHUS] TICUXUYECKOro paccrpoiicta (4. 1 ct. 81
YK P®); 2) ycioBHOe — OCBOOOXACHUE OT OTOBIBaAHUS JIMIIEHHUS CBOOOJIBI B CHILY
oOHapyXeHHsI MHOTO Tspkenoro 3aboneBanusa (4. 2 cr. 81 YK P®d). Kpome Toro,
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NPEJIOKEHO TEPBbI  BHUJ OTHOCHUTH HE TOJBKO K O€3yCIOBHOMY, HO U K
OKOHYATEJIbHOMY, 3aKperieHHoMY JacTbio 1 craten 81 YK P®. D10 00ycnoBieHo TeM,
YTO CYOBEKTHI, CTPAJAIONINE XPOHHUYCCKUMHU TICUXHYECKUMHU pPACCTPONCTBAMH, HE
MOTYT TIOJHOCTBIO BBI3JIOPOBETH IO OOBEKTUBHBIM MPUYMHAM, TaK KakK JIUIICHBI
BO3MOXXHOCTH OCO3HaBaTh (PAKTHUYECKUM XapaKTep W OOIIECTBEHHYIO OMACHOCTh CBOMX
nericTBui (0e3aeicTBUs) TMO0 pYKOBOJAUTE UMH. B 3TOM cirydae 0CBOOOXKICHHOE JTUIIO
CTAHOBHUTCS 0OBEKTOM IIPUMEHEHUS IPUHYIUTEIBHBIX MEP MEAUIIMHCKOTO XapaKkTepa, B
CBSI3M C 4YE€M KOHTPOJb 3a €ro IMOBEACHHUEM OCYIIECTBISIET 0CO00€ MEIUIIMHCKOE
yUpeKICHHE.

Bo BTopom maparpade «Ocrosanus u kpumepuu 0ce0060x#coenuss om omobl8aHUs.
HAKA3aHUus 8 suode aulleHuss c60000bl 8 653U ¢ O0Ne3HbI0» NUCCIETYIOTCS OCHOBAHUS U
YCIOBUS TPUMEHEHUS K OCYXKJICHHBIM OCBOOOXKJICHHS OT OTOBIBAHUS JIMIICHUS
cBOOOABI B CBsIi3U C Ooje3Hbro. Jloka3aHO, YTO OCHOBAHUSIMH OCBOOOXJICHHS OT
JaJbHEUIIer0o OTOBIBAHMS JIMIIICHUSI CBOOOIBI B CBS3U C OOJIE3HBIO BBICTYITAIOT (DAKTHI,
MpEeCTaBICHHBIC B MEIUIIMHCKOM 3aKJIFOYCHUN U MHBIX JOKYMEHTAX, TOATBEPKICHHBIC
B TIOCTAaHOBJICHHH CyJa, O HAIMYNH XPOHUYECKOTO WM BPEMEHHOTO ICHXHUYECKOTO
paccTpoicTBa, HACTYMHBIIETO B MEPHOJ OTOBIBAHUS JUIICHUS CBOOOJBI, JIMIIAIOIICTO
€ro BO3MOXXHOCTH OCO3HaBaTh (PAKTUYECKHHA XapaKTep M OOIIECTBEHHYIO OMACHOCTH
CBOUX JICHCTBUM, WJIM OOHApY)KEHHE Yy HEro HHOTO TSHKEIOro 3a0oJieBaHUs,
MPENATCTBYIOMIETO JadbHEHIIIEMY OTOBIBAHUIO JIUIICHHUS CBOOOBI. CrieayeT Mpu3HaTh,
YTO PeUb MJIET HE TOJHKO O HAIMYHMH YKa3aHHBIX MEAUITMHCKUX OCHOBAHUM, HO U O TOM,
YTO OCYXJCHHBIM yTpauMBaeT CIOCOOHOCTh M  BO3MOXHOCTb BOCHPHHHUMATH
UCITPaBUTEIBHO-TIPEAYTIPEANUTEIIBHOE BO3ICHCTBHE. ABTOP MIPUXOAUT K BHIBOAY O TOM,
YTO 00S3aTENIbHBIM YCJIOBUEM MPUHATUS CYJOM MOCTaHOBJIEHUS 00 OCBOOOXKICHUU
OCYXXJECHHOTO K JIMIIEHHUIO CBOOOJBI B CBS3U C OOJIC3HBIO BBICTYNACT OTCYTCTBHUE
CBEJICHUH O TOM, 4TO OOJIE3Hb HACTYNWJa B PE3yJbTaTe COBEPIICHHS YMBIIIICHHBIX
JEeWCTBUHN B OTHOIIICHUN CaMOro ce0sl (WICHOBPEIUTEIIBCTRO).

B pabore aHamu3upyroTcs OOCTOSTENbCTBA OCBOOOKICHUSI OCYKIEHHOTO OT
OTOBIBaHMS JIMIIEHUS CBOOOJBI B CBSA3U C 0OJIE3HBIO, TPEOYIOIINE 3aKOHOAATEIBHOTO
opopmieHus. OTMEHaeTcs, 4TO CYyIIECTBYET OCTpasi HEOOXOAMMOCTh B KOHKPETH3AIIUN
KPUTEPUEB, KOTOPBHIC JOJKHBI OBITH OTPaXEHbI B TPEACTABISIEMBIX B  CYI
aJIMUHUCTPAIIMCH HWCIPABUTEILHOTO YYPEKIACHUS MaTepHaliax, XapaKTepHU3YIOIIUX
OCYXKICHHOTO. Y CTaHOBJICHO, YTO HACTOSIIWNA TMPaBOBOW MpoOET YacTo MPHBOJIUT K
TOMY, YTO PacCMOTPEHHE el B CyJax Pa3HbIX MHCTAHIIMMA 3aTSITUBACTCS 10 IECTH
MECSIIEB, YTO, B CBOIO OY€PEh, MOKET MOBJICUb CYIIECTBEHHOE YXY/IIIIEHNUE COCTOSHUS
3I0POBBS OCYKJACHHOTO WJIK €r0 CMEPTh.

K Bemymmm oOcrosiTeIbCTBaM  (KpPUTEpUSM) aBTOP OTHOCHUT: HaJIU4He
MEIUIMHCKUX ITOKa3aHMK — IICHXHYECKOe 3a00JICBaHME, JIMIIAIOIIEE BO3MOXKHOCTH
0CO3HaBaTh (haKTHUECKH XapakTep W OOIIECTBEHHYIO OITACHOCTh CBOMX JCHCTBUI
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(O6e3neiicTBUsl) W PYKOBOAWTH HWMH; HHBIE 3a00JieBaHUs, TMPEMATCTBYIOLINE
nanbHeWIeMy OTOBIBAaHUIO JIMIIEHUS CBOOOJABI, BXOZSIINE B COOTBETCTBYIOUIHIA
[lepeuenr 3aboneBanmii. B kadecTBe (haKkyIbTAaTUBHBIX KpPUTEPUEB OOO3HAYCHBI:
OOIIIECTBEHHAs] OMACHOCTh JHYHOCTH OCY>KJIEHHOTO; BO3MOXXHOCTH COBEPILCHUS UM
MPECTYIJICHUS B MEPUOJ YCTAHOBJICHUS KOHTPOJISL 32 HUM; OTHOIIIEHHE OCYXKIECHHOTO K
JICYCHHIO; COOJIIOICHHE MEIUIIMHCKUX PEKOMEHJAlMid B TEUEHHE BCEro IepHoja
OTOBIBaHUS HAKA3AHMUSI.

B Tperbem maparpabe «llpasosas pecnamenmayus 0c8000xcOeHUs Om
HaKa3aHusi 8 euoe JuuleHuss ceo000bl 8 ceasu ¢ bonesnvio 6 Poccuu u 3apybeschuvix
20cyoapcmeax:  CpaeHUmeNbHblll  aHAAu3»  PAcCMATPUBAECTCA W aHAIU3UPYETCA
3aKOHO/IaTEJIbCTBO, PErVIAMEHTUPYIOIEE OCBOOOXKIEHHWE OT OTOBIBAaHMS HAKa3aHHS B
BUJIC JIMILIEHUS CBOOOJBI B CBSI3M C OoJie3HbIO B Poccum u cTpaHax JajibHEro u
OJIMIKHETO 3apyOeKbsl.

B pamkax mpoBeneHHOro MCCIEIOBaHUS aBTOP MPUXOJUT K BBHIBOAY O TOM, YTO
MPaKTHUKa OCBOOOXKIIEHUS OT OTOBIBAHMS HAKa3aHUs B CBSI3H C OOJIE3HBIO OTIMYAETCS OT
IIPABOITPUMEHUTENBHON MPAKTUKU, OCHOBAHHOW HA JEHCTBYIOIIEM 3aKOHOJATEIBCTBE,
perIaMeHTHPYIOIeM OCBOOOXKIEHHE OT OTOBIBAHMS HaKa3aHUS B BHUAC JIHMIICHUS
CBOOOJIBI B CBSI3M ¢ 00Je3HbI0. [0 MHEHHIO MccepTaHTa, MPUMEYaTENbHO TO, YTO IS
OOJBIIMHCTBA CTPaH JaJbHETO 3apyOexkbsi XapaKTepHa MEHee pa3BepHyTas CHCTeMa
BUJIOB  OCBOOOXJIEHHMS OT HaKa3aHUs TI0 CPaBHEHUIO C  OTEUYECTBEHHBIM
3aKOHOJIaTeLCTBOM. lccienoBanue Moka3pIBa€T, YTO B OCHOBHOM B 3THUX CTpaHax
npumensiercss orcpouka (Hampumep, YK Uramuu, YK IlIsetinapuu, YK HMcnanumn) u
YCIOBHO-I0CPOUHOE OocBOOOXKIeHue (Hampumep, YIIK ®pannuu, YK bonrapuu), a
OCBOOOXK/IEHHE OT HaKa3aHUus B CBS3M C OOJIE3HBIO KaK OTACJbHBIA BHUJA HE
pernameHTupoBaHo. (CoucKarenb OTMEYAeT, YTO HOPMBI, PETYJIUPYIOLIUE BOMPOCHI
0CBOOOJKIICHME OT HaKa3aHUs B CBA3U C O0JIE3HBIO, B CTPaHaX JAJIbHErO 3apyO0eKbs, KaKk
MpaBUIIO, TOMEIICHBI B pa3jieax, MOCBSIICHHBIX MEpaM UCIIPABJICHHS 1 0€30MaCHOCTH.

Kpome TOro, aBrop pAenaer BBIBOJ O TOM, 4YTO YIOJOBHOE M YTOJOBHO-
UCIIOJIHUTEIFHOE 3aKOHOAATEILCTBO OOJIBIIMHCTBA CTpaH OJIMKHETO 3apyOexkbsi, B
OTJIMYME OT OTEYECTBEHHOIO, NMPEAYCMATPUBAET MOCTIEHUTEHIIMAPHOE COMIPOBOKIACHHUE
JIL, OCBOOOXKIEHHBIX OT HaKa3aHWs B CBA3M C Oose3Hbio (Hampumep, PecryOmmka
Kazaxcran). 3acnykuBaeT BHUMaHHSI TO, YTO 3aKOHOJAATEJIEM BBIIEISIOTCS KPUTEPUH,
YUUTHIBAEMBIE CYIOM MIPH OCBOOOXKICHUH JIUIIA B CBSI3U C HATMYHMEM TSDKEION OOJe3HH,
YTO TIO3BOJISIET YCTPAHUTh CyOBEKTUBHOE Cy/eicKoe yeMoTpeHue. K Takum kputepusim
OTHOCSITCS: TSKECTh COBEPIICHHOTO MPECTYIUICHUS; XapaKkTep 3a00JeBaHus; JINYHOCTh
ocykaeHHoro (Hampumep, Ykpanuna, Keipresckas Pecriyonmuka, Pecrryonmika TamkukucTaH,
PecnyOnuka benapyce); 1enecoo0pa3HOCTh WCIOTHEHHS HAa3HAYEHHOTO HaKa3aHUs B
BUJIE IMIICHUS] CBOOO/IBI, TMYHOCTh OCYKICHHOTO, (DaKT COBEPIICHUS UM MPECTYTLIICHHS
B TMPOIUIOM; XapakTep, MOTHB, II€JIb COBEPIICHHUS MPECTYIUICHHUS, HACTYIHUBIIHE
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MOCJE/ICTBHSI, PUCK IOBTOPHOIO COBEpIICHUS IMpecTyruieHus (Hampumep, [py3us);
MOBEJICHUE OCY)XJICHHOTO BO BpeMsl OTOBIBAaHUS WM Haka3aHus (Hampumep,
AzepOaiimkanckas Pecryomuka, [py3us).

Bropas rmaBa «IIpaBoBoe moJioskeHue JIUII, NMOAJIEKAMMUX OCBOOOKIEHUIO OT
OTOBIBAHWS JIMIIEHUS] CBOOOABI B CBSI3M ¢ 00JIE3HBIO» IIOCBAIICHA aHAIU3Y
MIPaBOBOTO MOJIOKEHHSI OCBOOOKIAEMOTO M OCBOOOXK/IEHHOTO OT OTOBIBAHUS JIUIICHUS
CBOOO/IBI B CBSI3M C 00JIE3HBIO U COCTOMT U3 JIBYX Maparpagos.

B mnepBom maparpade «llpasosoe nonoswcenue nuya, o0ceoboxicoaemozo om
0omoObIBaAHUS TUMEHUs C80000bl 8 C643U ¢ 00Ne3HbI0)» ONPENEIeTCs KOMILUIEKC IMpasB,
00s13aHHOCTEH, 3aKOHHBIX WHTEPECOB OCBOOOXKIAEMOTO JUIA OT OTOBIBAHUS JUIIICHUS
cBOOO/BI B CBA3U C 00Jie3HbIO. B MpaBOBOM MOJIOKEHUH OCBOOOXKIAEMOTO JHUIA OT
OTObIBaHUS JIMIIEHUS CBOOOABI B CBSI3M C OOJE3HBIO MOXHO HAMTH HECKOJIBKO
NPaBOBBIX TO3UIMH MPEJOMJICHHs €ro craryca: 1) demoBeka W rpaxmanuHa Poccuu
(MHOCTpPAHHOTO JWIIa WK JUIa 6e3 rpa)kJIaHCcTBa); 2) Julla, UMEIOIIET0 CyJUMOCTb;
3) OCYXJEHHOrO0 K JIMIICHHIO CcBOOOMABI; 4) JMIa Kak CcyObeKkTa YroJOBHO-
IPOIECCYaabHOTO TMpaBa; S5) IWIa, HYXAAOMIETOCS B MEAWIMUHCKONH TOMOIIM H
nedeHnH; 6) IrIia, KOTOPOMY OKa3bIBAETCS COIUATBHO-TIPABOBAS TOMOIIIb.

[IpaBoCyOBEKTHOCT, y OCBOOOKJAEMOTO JIMIla BO3HHKAaET C MOMEHTa
HaIpaBJICHUS XOJIaTaliCTBa OCYKJIEHHBIM, OTOBIBAIOIIUM JIMIIIEHUE CBOOOIBI, B Cy11 00
OCBOOOKJICHUU B CBSI3U C OOJIE3HBIO W JCUCTBYET JO MPHUHATHUS MPABONPUMEHUTEILHOTO
perieHus B BHUJE TMOCTAHOBJIEHHUS CyJa O €ro OCBOOOXJeHWU. B Tedenwe maHHOTO
NepuoJia OCYXKIACHHBIA TIOJNB3YeTCS IIMPOKUM HAa0OpOM TIpaB, YCTAaHOBJICHHBIX
KOHCTHUTYITHOHHBIM, YTOJIOBHBIM, YTOJIOBHO-TIPOIIECCYaIbHBIM U YTOJIOBHO-MCIIOJTHUTEITHHBIM
3aKOHOJIATEILCTBOM. 3a HUM TaKK€ 3aKPEIUIIOTCS IpaBa, 3aKOHHBIE WHTEPECHl U
00s13aHHOCTH, BO3HHUKAIOIIME B CBA3M C 0Ooje3Hbto. Oco0oe 3HaueHue cpeau HHUX
PUIAETCS 3aKOHHOMY MHTEPECY OCYXKICHHOTO Ha OCBOOOXKIEHUE B CBSI3U C OOJIE3HBIO.

AHanu3 TakoW KaTeropuu, KaK «OCYXJICHHbIC, OCBOOOXKIaeMbIe OT OTOBIBAHMUS
HaKa3aHUs B BUJE JIMIIEHUS CBOOOJBI B CBSI3U C OOJIE3HBIO», MO3BOJWI TUCCEPTAHTY
3aKJIIOYUTH, YTO MOHATHE «OCBOOOXKIAEMbIEC OCYKIICHHBIE)» COOUPATEIHbHOE U BKIFOUAET
B ce0s HECKOJIBKO CTaJINi, KOTOPBIC MPOXOAUT JAHHOE JIUI0, OT BOSHUKHOBEHHS Y HETO
3aKOHHOTO WHTEpeca Ha OCBOOOXKIEHHE B CBS3U C OOJIE3HBIO, TO €CTh TUarHOCTHPOBAHUS
3a00JIeBaHMS, TPETITCTBYIOIIECTO JAbHEHIIIEMY OTOBIBAHMIO HaKa3aHUs, 10 (PaKTHUECKOTO
OCBOOOXKICHHS M3 UCTTPABUTEIHHOTO YUPEIKICHUS.

BaxHBIM 371eMEHTOM TMPaBOBOTO CTaTyca OCBOOOXIAEMOTO JIMIA OT OTOBIBAHUS
JUIICHUST CBOOOJIBI B CBSI3M C OOJIE3HBIO SBISICTCS €r0 3aKOHHBIM MHTEpEC Ha
0CBOOOXKICHHUE B CBS3U C 00JIE3HBIO, BHIPAXKECHHOE B IMATHOCTHPOBAHUU 3a00JICBaHUSA,
MPETIATCTBYIONIETO JalbHEHIIIEeMy OTOBIBAaHMIO HaKa3aHWs. B cojepikaHue yka3aHHOTO
3aKOHHOTO HWHTEpeca BXOIAT CIEAYIOIIME OJJIEMEHTBI: CTpPEeMIIEHHE K MOJIyYEeHHUIO
JAHHOTO Ornara — OCBOOOXEHUs MO OOJE3HH B BHUAY HEIEIeCO0Opa3HOCTH WIH
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HEBO3MOXKHOCTH  JalbHEMIIero OTObIBaHUS JIMIIEHHUS CBOOOJbI; BO3MOXKHOCTH
HAllpaBUTh XOJATAaCTBO C MEOUIIMHCKAM 3aKJIIOYCHHEM ©  HEOOXOIUMBIMHU
JOKYMEHTaMU B CyJ; BO3MOKHOCTb OOpallleHHs 3a 3alllUTOM JTaHHOIO HMHTEepeca B
CiIydae OTKasa B €ro peaan3allvu.

B pabote BbIA€NEHBI MTpoOlIECCYalbHbIE CTaJANH, B PAMKAaX KOTOPBIX MPOUCXOIUT
peanu3anusa 3aKOHHOTO MHTEpeca Ha JJOCPOYHOE OCBOOOXKIIEHHE B CBSI3U C OOJIE3HBIO:
oOpaleHre oCykJAeHHOTO UM €ro 3aKOHHOTO MPEICTABUTENS B CY C XOAaTaliCTBOM 00
OCBOOOXKJICHUH OT OTOBIBAHHMS HaKa3aHUs B CBA3M C OOJE3HbIO WM BHECEHUE
MPEACTABICHUSI 00 OCBOOOXICHUU OCYXKIECHHOTO OT MalbHEUIEro OTOBIBAHUS
HaKa3aHUs B CyJl HAYAJbHUKOM YUPEKICHHUS WM OPraHa, UCIIOIHSIONETO HaKa3aHMS,
y4acThe B CyAeOHOM 3aceJaHuy JINIA, OCBOOOXKTAEMOTO0 OT OTOBIBAaHWS HaKa3aHUS B
CBS3U ¢ 00JIE3HBIO, UJIM WHOTO JIUIA, yYacTHE KOTOPOTO PETIaMEHTHPOBAHO 3aKOHOM;
BBIHECEHHUE CY/JIOM IOCTAaHOBJICHHSI 00 OCBOOOXICHHM TAKOTO JIMIA OT JadbHEHIIEro
OTOBIBaHUS HAKa3aHUs B CBS3U C OOJIE3HBIO 10 MOMEHTA BCTYIUICHHS €T0 B 3aKOHHYIO
cuiny; (hakTH4eCKoe OCBOOOXKICHHE TaKOIro JIMIA W3 UCIPABUTEIBHOTO YUPEKICHHUS.
ABTOPOM YCTaHOBJIEHO, 4YTO TPU TMPOXOXKIACHUH JaHHBIX CTAIANA OCY>KICHHBIM
3aKOHHBIA MHTEPEC B BHJIC JOCPOYHOTO OCBOOOKIEHHUS M3 MECT JIMIICHUS CBOOOIBI B
CBsI3U 00JIE3HBIO TpaHCPOPMUPYETCS B CYOBEKTUBHOE ITPaBO HA OCBOOOXAeHUE. B 3TOM
ClIyyae JIUIIO TepSeT CTaTyC OCYKJIEHHOTO, BOCCTAHABIMBAETCS €r0 KOHCTUTYIIMOHHBIN
cTaTyc (MCKJIIOYEHHE COCTABJISIIOT OTHOIIEHUs cyaumocT). C MomeHTa oOJagaHus
IIpaBOM Ha JIOCPOYHOE OCBOOOXKIEHHUE JHMII0 IPUOOpPETaeT HOBBIM CIEIHATbHBIA
MIPaBOBOM CTaTyC — CTaTyC OCBOOOKIEHHOTO OT OTOBIBAHUS JIMIIIEHUS CBOOOBI B CBSI3U
¢ 00JIE3HBIO.

B pabore ormeuaercs, yTo 00a MPaBOBBIX MOJOXKEHHS — OCBOOOXKAAEMOTO H
OCBOOOXJICHHOTO OT OTOBIBAHHS JIUIIICHUS CBOOOJBI B CBSI3M C OOJIE3HBIO COCTABIISIFOT
MIPaBOBOE MOJIOKECHUE JIUII, TIOIJISKAIINX OCBOOOXKICHHUIO B CBS3H C OOJIC3HBIO.

Bo Btopom maparpade «llpasosoe nonoscenue auya, 0c8000IHCOEHHOZO OM
omovI8aHUs TUULEHUS C80000bL 8 C853U C 00JIe3HbI0» PACCMATPUBACTCS KOMIUJIEKC MPaB,
00s13aHHOCTEH, 3aKOHHBIX WHTEPECOB JIMIA, OCBOOOXKICHHOTO OT OTOBIBAHUS JIUIICHUS
CBOOOJIBI B CBsI3U C 00JIE3HBIO. B MpaBOBOM MOJOXKEHWUU JIMIA, OCBOOOXKICHHOTO OT
OTOBIBAHUS JIUIICHHUSI CBOOO/IBI B CBSI3U C OOJIE3HBIO, TIPOSIBIISIETCS €10 CTaryc: 1) uenoBeka u
rpaxaanrHa Poccuu (MHOCTpaHHOTO JiMIla WM Juia 0e3 rpaxaaHcTBa);, 2) JUIa,
UMEIOIIIETO CYIUMOCTh; 3) JIMIA, HYX/IAIOMIErocs] B MEAUITMHCKOW ITOMOIIH U JICYCHHUH
(B OTHOIICHUH JYIIEBHOOOJIBHBIX MPUMEHEHUE MPUHYAUTEIBHBIX MEpP MEIUITUHCKOTO
xapakrepa); 4) nuia, B OTHOIIEHUHM KOTOPOTO JEHCTBYET MOCTIEHUTECHIIMAPHBIMA
KOHTPOJIb; 5) JIUI1a, B OTHOIIIEHUH KOTOPOTO OCYIIECTBIISIOTCS MPOOAITMOHHBIC MEPHI.

[TpaBOCYyOBEKTHOCTh Y OCBOOOKIEHHOTO JIMIIAa BO3HHUKAET IOCIIC BCTYILUICHUS B
3aKOHHYI0 CHJIy TIOCTAHOBJIGHHMS cylda 00 OCBOOOXKIEHHUHM B CBS3UM C OOJIE3HBIO U
JNEUCTBYET JI0 UCTEUEHUsI HEOTOBITON YacT JUIIeHUsI cBOOObI. C ATOT0O MOMEHTA JIUIIO
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TEPSET CTaTyC OCYKJICHHOTO K JIMIIEHUIO CBOOOJIbI, HO HE MEpPeCcTaeT ObITh CYObEKTOM
YTOJIOBHO-UCTIOJTHUTEIBHBIX OTHOILIEHUI B paMKax OCYLIECTBIICHUS MOCTIEHUTEHIIMAPHOTO
KOHTPOJISl ¥ (WJIM) IPUMEHEHUS K HEMY MPUHYAUTEIBHBIX MEP MEAUIIMHCKOTO XapaKTepa.

B pabore oTMeuaeTcs, 4TO YrOJOBHO-UCHOJHHUTEIbHBIC OTHOIICHUS MEXKITY
JINIIOM, OCBOOOXKIECHHBIM OT OTOBIBAHUS JIMIIEHHS CBOOOABLI B CBSI3U C OOJIE3HBIO, U
rOCyJapCTBOM B JIMIIE KOMIIETEHTHBIX OPTaHOB, 3aKOHOJIATEJIEM HE PETIaMEHTHUPOBAHBI,
HO (haKTUYECKH CYIISCTBYIOT M JICMCTBYIOT B paMKaxX BCEro CpoKa OCTaBIICHCS
HEOTOBITOM YacTH HAaKa3aHWS, U €ro HEJb3s1 CUUTATh IOJHOCTBHIO OTOBIBIIMM TaKOE
HaKa3aHHeE.

ABTOp yKa3bIBaeT, 4TO JIUIIO0, OCBOOOXKICHHOE OT JIMIIICHHUSI CBOOOIBI B CBS3H C
00JI€3HPIO, HE TIEPECTAET OBITh CYOBEKTOM YTOJIOBHO-TIPABOBBIX OTHOIIEHWH. [1o ero
MHEHHUIO, OXPAHUTEJbHBIC YTOJOBHO-TIPABOBBIC OTHOIICHUSA IPEKpaIlarTcs, HO
pETYJISITUBHBIE JCHCTBYIOT B paMKax IPHMEHCHHUS HHBIX MEpP YIOJOBHO-IIPABOBOTO
xapakrtepa. JIuio, ocBOoOOXKIACHHOE OT OTOBIBAHUS JIUIIEHHUS CBOOOJIBI B CBSI3H C
JTyIIEBHOM OOJIe3HBIO, TIEpecTaeT OBbITh OCYXXKJICHHBIM. BMecTe ¢ TeM HCIOJHECHHE
MPUHYIUTEIBHBIX MEP MEIUIIMHCKOTO XapaKTepa BKIIOYAETCS B MPEAMET PEryJIMpOBaHUS
YTOJIOBHO-UCTIOTHUTEIBHOIO paBa. Takke MoqYepKUBACTCA, YTO JIUIIO, OCBOOOKIECHHOE OT
OTOBIBaHUS JIMIIIEHUSI CBOOOJIBI B CBSI3M C MHOM TsKENOM OOJIE3HBIO, TepecTaeT ObITh
OCYXKJICHHBIM, HO SIBIIIETCS CYOBEKTOM YTOJIOBHO-IIPABOBBIX OTHOIICHUN B Mpejenax
CpoKa HEOTOBITOM YacTH JuIIeHUus cBoOoabl. Kpome TOro, 3a HMUM OCYIIECTBISICTCS
KOHTPOJIb B TE€YEHHUE BCETO YKA3aHHOTO CPOKa, a 3HAYUT, OH HAXOAUTCS B 30HE JICHCTBUS
peryJIMpOBaHus YTOJOBHO-UCIIOIHUTEIBHBIX OTHOILICHUH.

3HAUMMBIM 3JIEMEHTOM IIPABOBOTO IMOJIOXKEHUS OCBOOOXKICHHOTO OT OTOBIBAHUS
JIMIIIEHUS] CBOOOJIBI B CBSI3U C OOJIE3HBIO SIBJISETCS MPABO HA MOJIyYEHUE MEAUKAMEHTO3HOM
MOMOIIIM U JICYEHHUS CO CTOPOHBI MEIUIIMHCKOU OpTaHU3aIINH.

B xone npoBeieHHOrO aHKETUPOBAHUSI AaBTOPOM YCTAHOBJIEHO, UTO CYIIIECTBEHHBIMHU
AJIEMEHTAMHU TIPABOBOTO TOJIOKEHHUSI OCBOOOXKIEHHOTO OT OTOBIBAHUS JIMIIICHHUSI CBOOO/IBI B
CBSI3U C OOJIC3HBIO SIBISTIOTCS: COONIOACHHUE TaKWUM JIMIIOM OIPEICIICHHBIX TPEeOOBAaHUM M
MIPaBUJI, BO3JIOKEHHBIX HA HETO B TEUYCHHE BCErO IMepHoAa HEOTOBITONM YaCTH JIMIICHUS
CBOOOJIbI; O00S3aHHOCTH MPOJODKUTH JIGYEHHE, BCTaTh HA Y4YeT B MEIUIIUHCKYIO
OpraHW3allMI0 U MPEAOCTaBUTh CHPABKU O COCTOSHHUM 37I0POBbS; UCIIOJHEHHE CyHCOHBIX
00s13aTeILCTB, TIoralieHue mTpados, KOMIEHCAIUH MOCTPaIaBIINM UM BO3MEIICHHE Bpea
10 UCTIOTHUTEIILHOMY JIUCTY; COOJTIOIEHUE BCEX KOHTPOJIBHBIX MEPONIPUSATHIA, 00S3aTEIHCTB
IO SIBKE B CIIEIMAIM3UPOBAHHBIN IOCYIaPCTBEHHBIN OPIaH.

JIvia, 0cBOOOXK/IEHHBIE B CBSI3U C HEM3JIEUMMOM JTyIIIEBHOM 0O0JI€3HBIO, MOABEPIatoTCs
Py JMOTOMHUTENBHBIX OTPAaHUYCHHM, Oymaydu CyObeKTaMH, B OTHOIIEHWU KOTOPBIX
WCTIOHSIOTCS TIPUHYIUTENIbHBIE MEPhl MEIUIIMHCKOTO Xapakrepa. K crnemudpuueckum
OTPAaHUYCHUSIM OTHOCATCS: OTpAaHUYCHHE OOIICHUS ¢ OJMM3KUMU POJCTBEHHUKAMU H
WHBIMU JIUIIAMH; OTPAaHUYCHUE TIEPEIBUKEHUS Ha TEPPUTOPUH JIEUEOHOTO YUPEKICHUS.
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ABTOp NPUXOJUT K BBIBOAY O TOM, YTO MPABOBOM CTATyC OCBOOOXKIEHHOTO JIUIIA
U3 MECT JIMIICHHWsS CBOOOIBI B CBS3U C OOJE3HBIO OTHOCUTCS K Pa3HOBUIHOCTH
MIPaBOBOTO CTaTyca JIUIA, OTOBIBIIETO JUIIeHHE cBoOOmbl. OH TpemcTaBiseT coOon
COBOKYMHOCTH CITCIIMAIILHBIX TIPaB, 3aKOHHBIX WHTEPECOB U OOS3aHHOCTEH TpaKIaH,
OCBOOOK/ICHHBIX OT OTOBIBAaHHUS YIOJIOBHOTO HaKa3aHUs B BHJE JIMIICHUS CBOOOIBI MO
O0O0JIe3HU, C UBBATHSAMU U OrPAaHUYCHHUSMH, YCTAHOBJIEHHBIMU (eepaabHbIM
3aKOHOJIATEILCTBOM JJISl JIUII, UMEIOIIUX CYIUMOCTb, HYKIAIOIIMXCS B MEIUIIMHCKOM
IIOMOIIHX U CHEIUAIHLHOM JICUECHUH.

Tperbst tnaBa «KoHTpPoab 3a JMUIAMH, OCBOOOKIAEHHBLIMH OT OTOBLIBAHUS
HAKa3aHUs B BHJIe JMIIEHUsSI CBOOOAbI B CBSI3U C 00JIe3HBIO» MPEACTABISIET COOOH
TEOPETUUYECKYI0 OCHOBY HCCIIEIAOBAHHS C YYETOM aHalW3a CPaBHUTEIHHO-TIPABOBHIX,
PETPOCIICKTUBHBIX M COBPEMEHHBIX AaCIEKTOB ITOCTIICHUTEHIIMAPHOTO KOHTPOJIS,
U3JIOKEHHBIX B JIBYX maparpadax.

B nepBom maparpade «llonamue u npuznaku KOHMPONA 34 JUYAMU,
0C6000MCOCHHBIMU OM OMObIBAHUS. HAKA3AHUS 6 6U0e JUUEeHUs c80000bl 6 C6A3U C
O0/1e3HbI0» ABTOP MCCIEAYeT MPU3HAKU KOHTPOJISI 3a JIMIAMH, OCBOOOXKICHHBIMH OT
OTOBIBAaHMSI HaKa3aHUsS B BHJE JHUIICHHS CBOOOIBI B CBA3H C OOJIE3HBIO, COOTHOCHUT
MOHATHE TOCTICHUTCHITMAPHOTO KOHTPOJS 32 JaHHBIMH JIUIAMH C JAPYTHUMH BUIAMHU
MOCTIIEHUTCHITUAPHOTO KOHTPOJIS 3a OCBOOOXIEHHBIMH, a TaKXke C KaTeropuem
aIMUHUCTPATUBHOTO Haj3opa. K mpu3HakaM NOCTIECHUTEHIIMAPHOTO KOHTPOJIS 3a
OCBOOOKICHHBIMU JIUI[AMHU B CBSI3H C OOJIC3HBIO OTHECEHBI: 1) MOMEHT BO3HHKHOBCHHS
rOCYJIJapCTBEHHOTO KOHTPOJISA; 2) CyYOBEKT KOHTPOJS — CHCIHATU3HUPOBAHHBIN
TOCYJapCTBEHHBIA OPTaH — YTOJIOBHO-UCTIOJTHUTEIbHAS WHCIICKIHS; 3) B3aUMOJICHCTBIE
YTOJIOBHO-UCTIOJIHUTENEHON UHCTIEKIH C METULIMHCKUM YUpEXKAeHUEM; 4) MOIKOHTPOJIbHBIHN
O00BEKT — JWIO0, OCBOOOXXIECHHOE OT OTOBIBAHWS JIMIIEHHUS CBOOOJLI B CBS3H C
00JIe3HBIO; 5) mpenenbl JEUCTBUSI TAKOIO KOHTPOJS — HEOTOBITas 4acTh JIUIICHUS
cBOOOABI, 6) cHCTeMa Mep | MpOIEAyp, HAIpPaBICHHBIX Ha TMPEAYNPEKICHUC
COBEpIIICHNS HOBBIX TNPECTYIUICHHH, OOeCreueHne 3aKOHHOCTH MW IPABOIMOpPSJKA B
o0IIecTBE M TrOCyJapCTBE, COONIOJIGHHE TpaB M CBOOOJ OCBOOOXIECHHBIX Jmil. Ha
OCHOBE  YKa3aHHbIX IPU3HAKOB B  pabore  (dopmyaupyercs  OmpelneicHue
MOCTIICHUTCHIIMAPHOTO KOHTPOJIS 3a JHIlaMH, OCBOOOXKICHHBIMH OT OTOBIBAaHHS
HaKa3aHUA B BUJE JIMIIEHUSA CBOOOIBI B CBI3U C 0OJIE3HBIO.

B pabote npecTaBieHbl CTPYKTYPHBIE 3JIEMEHTHI TIOCTICHUTCHIIMAPHOTO KOHTPOJIS
3a JINIIAMH, OCBOOOKIEHHBIMH OT OTOBIBAHMS HAKa3aHUs B BUJIC JUIIICHUS CBOOO/IBI B CBSI3H
¢ 00JIe3HBIO: IOpUINYECKU (PaKT (BCTYNHBIIEE B 3aKOHHYIO CHIJTy TIOCTAHOBJICHHE Cyaa 00
OCBOOOKICHHUHU OT HaKa3aHWsl B CBS3U C OOJIE3HBIO), MOPOXKIAIONIHIA KOHTPOJIb; CYOBEKT
KOHTPOJISI; 00BEKT KOHTPOJIST; MEXaHU3M OCYIIICCTBIICHUSI KOHTPOJIS, IIEITH U €TO TPEIICITBI.

B xome mpoBeACHHOrO WCCIICIOBAHUS aBTOPOM BBIJCICHBI MaTepHalbHBIC H
dbopMasbHBIE OCHOBAHUS YCTAHOBJICHHUS KOHTPOJISA 3a JIMIIAMH, OCBOOOXKIECHHBIMHU W3
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MECT JIMIICHHUsSI CBOOOJIBI B CBSI3M C 0OJIe3HBIO. B KauecTBe MarepuasbHOTO OCHOBAHUS
paccMarpuBaeTCsl HEOTObITass 4YacTh JUIIEHUS cBOOOAbl. (DopManbHBIM OCHOBaHUEM
JAHHOW Pa3HOBUIHOCTU TMOCTIICHUTEHIIMAPHOTO KOHTPOJISA SIBISIETCS BCTYNUBILEE B
3aKOHHYIO CHJIy TOCTAHOBJIEHHE Cyla 00 OCBOOOXKIIEHWU OCYXIACHHOTO K JIMIIICHHUIO
CBOOOJIbI, BBIHECEHHOE Ha OCHOBaHUHU (HhaKTOB, MPEJACTABICHHBIX B MEIUIIMHCKOM
3aKJIIOYEHUM WM HHBIX JOKYMEHTax, 00 OOHapy>KeHUM Yy HEro HHOIO TSKEIOro
3a00J1eBaHMs, MPEISITCTBYIONIETO JajbHEWIIeMy OTOBIBAHHMIO JIMIICHHUS CBOOOIBI,
BXOJISIIIIETO B COOTBETCTBYONUH IlepedueHnr 3abojieBaHMi, YTO CBHUJIETEIBCTBYET 00
yTpare BO3MOXHOCTH BOCIIPUHUMATh UCITPABUTEIIBHOE BO3ACHCTBHE.

[TonsiTHE CYIIHOCTH TOCTICHUTEHIIMAPHOTO KOHTPOJISI HEMBICIUMO  0e3
bOopMyITMPOBKH €T0 Tiesield. ABTOp BBIACISICT IEH MOCTICHATCHIIMAPHOTO KOHTPOJIS:
obecrneueHre COOMIONCHMS MPaB, CBOOO M 3aKOHHBIX MHTEPECOB JIMI], 0CBOOOKICHHBIX
OT OTOBIBaHMS HaKa3aHMS B CBS3HU C OOJIC3HBIO; MPEIYIPEKIACHNE COBEPILICHUS JTUIIAMU,
OCBOOOXKICHHBIMH OT OTOBIBAaHHMS Haka3aHUsS B CBSI3M C OOJE3HBIO, HOBBIX
MPECTYIUICHUH; 0OecrieueHre 3aKOHHOCTH | ITPABOIIOPSIKa B TOCYAapCTBE M OOIIECTBE,
oOecrieueHre OKa3aHHUs JIMIIaM, OCBOOOKICHHEIM OT OTOBIBAaHMSI HAaKa3aHHS B CBSI3H C
00JIe3HBIO, IOPUINYECKOMN, TICUXOJOTUUECKOM U MEIUIIMHCKON MOMOIIM, B YaCTHOCTHU B
MPOJIOJDKEHUH JICUCHHUSI; 00CCIIeUeHNE YCIICIIHOW PEUHTETPallui B COLUAIIBHYIO CpPEedy
JIAI, 0CBOOOKICHHBIX OT OTOBIBAaHMS HaKa3aHUs B CBA3U C OOJIE3HEBIO.

Bo Bropom maparpade «OpeanuzayuonHo-npagosvie OCHO8bL OCYUECBLIEHUS.
KOHMPOJSL 30 JUYAMU, OCBODONCOCHHLIMU OM HAKA3AHUSA 6 C6A3U C 0OO0le3Hblo, U
OKA3aHUs UM NOMOWUY» AHAIM3UPYIOTCS MPOOEIbl IPABOBOTO  PETyJIUPOBAHUS
MOCTIICHUTEHIIMAPHOTO KOHTPOJIS 32 JIUIaMU, OCBOOOXK/ICHHBIMHM OT HaKa3aHUs B CBSI3U
¢ 00JIE3HBIO, M OKa3aHUS UM ITOMOIIIH.

B pabote nokaspiBaeTCs, 4TO CYIECTBYET HEOOXOAUMOCTh MPU3HATH YTOJIOBHO-
WCTIOJTHUTEIbHBIE HMHCIEKIIMM B KAaue€CTBE CYObEKTa KOHTPOJISI 32 OCBOOOXKIEHHBIMU
JUIAMU U3 MECT JIUIIEHUs CBOOOBI B CBSI3H € 00sie3HBI0. OCOOEHHOCTHIO KOHTPOJIS B
OTHOIIICHUH JIUII, OCBOOOXKJICHHBIX B CBS3W C HEH3JICUMMOM JYIICBHOW OOJIC3HBIO, MO
MHEHHUIO JUCCEPTAHTA, SIBISIETCS TO, YTO OH OCYIIECTBISICTCA JOINOIHUTEIbHBIMU
cyOBbeKTaMu — CIeUaTU3UPOBAHHBIMU METUIIMHCKUMU YUPEKICHUSIMHU.

B pabote Takke 00CyX1ar0TCs BONMPOCH! pa3rpaHUUYEHUs MMOCTIECHUTEHIIMAPHOTO
KOHTPOJISI 3a JIMIaMH, OCBOOOXKICHHBIMM W3 MECT JIMIIEHUS CBOOOJBI B CBS3U C
00JIe3HBI0, U OKa3aHUsI UM TIOMOIIM B paMKax MPOOAIIMOHHBIX MEP MOIICPHKKH.

Kpome Toro, myrem BHECEHHUSI COOTBETCTBYIOIIMX M3MEHEHUN B OTEUECTBEHHOE
3aKOHOJIATEILCTBO, @ TAKXKE OT/ENbHbIC BEIOMCTBEHHBIE JOKYMEHTHI MPEMJIOKEH Pl
Hay4YHbIX HJEH 1O COBEPILICHCTBOBAHUIO MPABOBOIO PETYIMPOBAHMS YTOJIOBHOTO U
YTOJIOBHO-UCIIOJIHUTEIIBHOTO  3aKOHOJIaTeIhCTBA, a TaKXe IPaBONPUMECHHUTEIHHOM
NEATEeIbHOCTH, BKJIIOYAsl BHIPAOOTKY €IMHOTO MEXaHU3Ma KOHTPOJIS 3a UCCIETyEMbIMU
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KaTeropusiMu JIMI], OKa3aHUsl UM IOMOIIM, a TakXKe MEXaHW3Ma MPUBICYEHHUS UX K
OTOBIBAaHUIO HAaKa3aHUs B CITydae BOSHUKHOBEHUS Psiia YCIOBUH.

B 3akiii0ueHMu U3J10KEHBI OCHOBHBIE TEOPETUYECKUE M TPAKTUICCKUE BBHIBOIBI
MIPOBEICHHOTO HKCCIICIOBAHUSA, B YACTHOCTU: C(OPMYIHPOBAH BBIBOJ O CYIIHOCTH
OCBOOOXK/ICHHSI OT OTObIBaHMSI HAKa3aHUsT B BHJIE JIMIIEHUS CBOOOIBI B CBSI3U C
0O0JIC3HBIO; BBISBICHBI OCHOBAHHUS M BHJIBI OCBOOOXICHUS OT OTOBIBAHUS JUIICHUS
CBOOOJIbI B CBSI3U C 00JI€3HBIO; pa3pabOTaHbl KPUTEPUH OCBOOOXKICHMS OT OTOBIBAHUS
HaKa3aHUs B BUJIE JIUIIEHUS CBOOOJIBI B CBSI3U C 0OJIE3HBIO; BBISIBIEHBI OCOOCHHOCTHU
MIPABOBOTO TTOJIOKEHUST OCBOOOKTAEMBIX M OCBOOOKICHHBIX M3 MECT JIMIIICHUS CBOOO B B
CBS3U C 0OJIE3HBIO; BBIPAOOTAHBI MPEAIOKCHUS W PEKOMEHIAIMU 10 W3MECHECHHIO
YTOJIOBHOTO M YTOJOBHO-HUCIIOJTHUTEIBHOTO 3aKOHOMATEILCTBA, PETIaMEHTUPYIOIINE
OTHOIIIGHUSI TIO YCTAHOBJICHWIO KOHTPOJIA 3a TOBEJIECHUEM JIMIl, OCBOOOXKIIEHHBIX OT
OTOBIBaHUSI JIUIIEHUST CBOOOJBI B CBS3U C OOJIE3HBIO, a TaKXe B3aUMOJICHCTBUIO
cyOBbeKTa KOHTPOJII C UHBIMH OpPTaHAMHM 10 OKa3aHUIO OCBOOOKIEHHBIM MEIUIIMHCKOM
MTOMOIIIH.

B npuiioxkeHusix OTpakaroTcs pe3yJbTaThl TPOBEICHHOTO aHKCTHPOBAHUS
OCYXKJICHHBIX, OTOBIBAIOIIMX HaKa3aHWE B BHUJAC JHIICHHUS CBOOOJBI, COTPYJIHHKOB
YTOJIOBHO-HCITOTHUTEIIEHOW CHCTEMBI, CyJeH, Y4YEHBIX B 00JacTH YyTOJIOBHOTO U
YTOJIOBHO-UCIIOJIHUTENILHOTO TpaBa, a TakKe MPOEKThl (eneparbHbIX 3aKOHOB U
MOJ3aKOHHBIX  TPABOBBIX  aKTOB,  HAINpaBJCHHbIE HA  COBEPIICHCTBOBAHUE
3aKOHOJIaTENLCTBA B c(pepe 0CBOOOKACHHS OT HaKa3aHUs B CBSI3U C OOJIC3HBIO.
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